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CASES IN THE NEBRASKA SUPREME COURT 
1945 — 1946 


Robert L. Bufford vs. The State of Nebraska, No. 32155. Charged with 
Assault with intent to do great bodily injury. Pending. 


Philip T. Campbell, Applicant for a Writ of Habeas Corpus, by Adelia 
Campbell, vs. Leonard S. Murray, Special Officer for the Governor 
of the State of Iowa; William H. Dorrance, Sheriff of Douglas 
County; John Doe, the keeper of the County Jail, No. 32144. Writ 
of Habeas Corpus. Judgment affirmed. 


Sam Joseph Cascio vs. State of Nebraska, No. 32129. Charged with 
Rape. Pending. 


Kenneth John Clark vs. Neil Olson, Warden of the Nebraska State 
Penitentiary, No. 32109. Writ of Habeas Corpus. Dismissed. 


County of Antelope, Nebraska, vs. State Board of Equalization and 
Assessment, No. 32020. Equalization of the Valuation on Tractors 
and Motor Vehicles for taxing purposes. Judgment reversed. 


County of Boone, Nebraska, vs. State Board of Equalization and 
Assessment, No, 32021. Equalization of the valuation on tractors 
and motor vehicles for taxing purposes. Judgment reversed. 


County of Garden, Nebraska, vs. Grace Schaaf, et al., No. 31844. Equity 
on Tax Foreclosure. Judgment reversed and remanded with direc- 
tions. Motion for rehearing overruled. 


County of Madison vs. School District No. 2 of Madison County, No. 
82166. Tax Foreclosure. Pending. © 


County of Madison, Nebraska, vs. State Board of Equalization and 
Assessment, No. 32022. Equalization of the valuation on tractors 
and motor vehicles for taxing purposes. Judgment reversed. 


County of Stanton, Nebraska, vs. State Board of Equalization and 
Assessment, No, 32023. Equalization of the valuation on tractors 
and motor vehicles for taxing purposes. Judgment reversed. 


Ben Dolen vs. The State of Nebraska, No. 32191. Receiving Stolen 
property. Pending. 


The First Trust Company of Linclon, Nebraska, Trustee vs. David E. 
Thompson, Jr., et al. (State of Nebraska Impleaded)—No. 32074. 
Determination of Trust Funds. Judgment affirmed in part and in 
part reversed and remanded. 


Hattie S. Gilmore, Administratrix of the Estate of Nyle M. Gilmore, 
Deceased, vs. State of Nebraska, No. 32029. Compensation Claim. 
Judgment affirmed, 


Lila Lee Gilmore vs. State of Nebraska, No. 32193. Claim for Compen- 
sation Benefits. Pending. 


Robert McKinley Glasgow vs. State of Nebraska, No. 32047. Charged 
with keeping gambling devices. Judgment reversed and remanded. 


Roy Hampton vs. State of Nebraska, No, 32230. Charged with shooting 
with intent to kill, Pending. 
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Alvin Hans vs. State of Nebraska, No. 31992. Charged with Foeticide. 
Judgment affirmed. On order of Court, reargued in Supreme Court 
and on Motion for rehearing, judgment reversed and remanded. 


William Harms vs. State of Nebraska, No. 32156. Charged with Arson. 
Judgment reversed and remanded with directions to dismiss. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska Penitentiary, No. 
81841. Writ of Habeas Corpus Action. Judgment affirmed. 


Clarence H. Hendrickson vs. State of Nebraska, ex rel. Nebraska State 
Bar Association, No. 30792. Application for reinstatement as a 
ps a of the Bar of Nebraska. Petitioner deceased—application 

ismissed. 


James E. Jackson vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary, No. 32012. Writ of Habeas Corpus. Judgment affirmed. 


Walter R. Johnson, Attorney General vs. Frank Abegg, Executor of the 
Estate of Frank Grblny, Deceased, No. 32036. Judgment affirmed. 


Johnny Jones, alias Sonny Boy, vs. State of Nebraska, No. 32045. 
Charged with Carrying concealed weapon. Judgment affirmed. 


Clarence Jump vs. State of Nebraska, No. 32000. Charged with Rape. 
Affirmed as modified. 


Phyllis Kissinger vs. State of Nebraska, No. 32149. Charged with 
Drunken Driving. Pending. 


Robert Lee vs. State of Nebraska, No. 32007. Charged with Man- 
slaughter. Reversed and Remanded. 


Ciyde L. Licking vs. Hays Lumber Company, et al. (State of Nebraska 
Impleaded), No. 31938. Action to Quiet Title—Lien for Corporate 
Occupation Tax. Judgment affirmed as modified. 


Emory Matteson vs. The State of Nebraska, No. 31931. Charged with 
embezzlement. Judgment affirmed, 


John Mekota vs, State Board of Equalization of Nebraska, et al., No. 
81991. Original Action as to Validity of the enactment of L. B. 
132, 58th regular session of the Nebraska Legislature. Judgment 
for plaintiff. 


George Moore vs. State of Nebraska, No. 32014. Charged with Shooting 
with intent to wound. Judgment reversed and remanded, 


Elmer A. Moritz vs. Nebraska State Railway Commission, No. 32056. 
ch Authority to extend certificate to operate bus line. Judgment 
affirmed. 


Byron (Bud) Morrow vs. The State of Nebraska, No. 31971. Charged 
with Larceny. Judgment affirmed. 


Faul C. Mullins vs. State of Nebraska, No. 31983. Charged with selling 
mortgaged property. Judgment reversed and remanded with direc- 
tions to dismiss. 


Orris R. Murphy vs. State of Nebraska, No. 32145. Charged with Rape. 
Pending. 
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Roy Pettijohn vs. The State of Nebraska, No. 32207. Charged with 
obtaining money under false pretenses. Pending. 


£mil Placek, et al. vs. M. D. Edstrom, County Attorney of Saunders 
County, Nebraska, No. 32141. Declaratory Judgment, Constitu- 
tionality of L. B. No. 338, 58th regular session of the Nebraska 
Legislature. Pending. 


Frank Prokop vs. State of Nebraska, No. 32228. Charged with Rape. 
Pending. 


Richard Rice vs. Neil Olson, Warden of the Nebraska State Penitentiary 
at Lancaster, No. 31735. Writ of Habeas Corpus. Judgment on 
mandate of the U. S. Supreme Court entered. 


Oral Roberts vs. State of Nebraska, No. 31865. Charged with Sodomy. 
Judgment affirmed. 


Herman A. Schmutte, et al. vs. The State of Nebraska, No. 32028. 
Damages to land to overflow of water. Judgment affirmed. 


School District of the City of Omaha vs. Ernest A. Adams, County 
Treasurer of Douglas County, Nebraska, and Ex Officio Treasurer 
of the City of Omaha, Nebraska, and School District of the City of 
Omaha; et al., No. 32136. Declaratory Judgment. Pending. 


Alex Schwabauer vs. State of Nebraska, No. 32124. Claim for Perma- 
nent Disability. Judgment affirmed. 


Charles Sedlacek vs. State of Nebraska, No. 32126. Charged with 
Burglary. Judgment affirmed. 


Byron Selvage vs. State of Nebraska, No. 32196. Charged with Rape. 
Pending. 


Edwin G. Severin vs. The State of Nebraska, No. 31964. Charged with 
embezzlement. Judgment affirmed. 

Fdwin G. Severin vs. State of Nebraska, No. 32217. Charged with em- 
bezzlement. Pending. 

Luther Skelton vs. State of Nebraska, No. 32154. Charged with Assault 
with intent to do great bodily injury. Pending. 

The State of Nebraska, ex rel. The Nebraska State Bar Association, vs. 
Lee Basye, No. 30672. Application for reinstatement as a member 
of the Bar of Nebraska. Motion of respondent for reinstatement 
sustained. 

The State of Nebraska, ex rel. Walter R, Johnson, vs. Jackson B, Chase, 
No. 32160. Quo Warranto Proceedings for Determination as to 
eligibility for appointment to any other state office. Judgment for 
respondent. 

State of Nebraska (Nebraska State Railway Commission) vs. Chicago 
and North Western Railway Company, No. 32173. Injunction Suit 
—Authority to Use of Reflector Disks for Switch Lights. Pending. 

The State of Nebraska, ex rel. Walter R. Johnson, Attorney General, 
vs. C. E. Childe, No. 30822. Cited For Contempt of Court. Judg- 
ment for relator. 

State of Nebraska and The Service Life Insurance Company vs. Oscar 
W. Ecklund, et al., No. 32066. To establish boundaries and quiet 

title. Judgment reversed and remanded with directions, 
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State of Nebraska vs. Carlyle W. Edgell, No. 30528. Application for 
, Reinstatement as a member of the Bar of Nebraska. Motion for 
reinstatement denied. 


State of Nebraska vs. Charles Hutter, No. 31916. Determination of 
Court’s Authority to Change Charges. Judgment: Exceptions 
sustained, 


State of Nebraska, ex rel. Rufus M. Howard, vs, Frank Marsh, Secre- 
tary of State, No. 82060. Declaratory Judgment for Determination 
as to eligibility of state officer to be a candidate for another state 
office. Judgment; demurrer sustained; writ denied. 

State of Nebraska, ex rel. Nebraska State Bar Association, vs. Oscar 
E. Nelson, No. 81802. Charged with Unprofessional Conduct. 
Judgment of suspension. 

State of Nebraska, ex rel. Nebraska State Bar Association, vs. William 
Niklaus, No. 32112. Disbarment Action. Pending. 

State of Nebraska vs. Platte Valley Public Power and Irrigation Dis- 
trict, No. 82059. Condemnation of land for right of way area for 
irrigation ditches. Judgment reversed and remanded, 

The State of Nebraska, ex rel. Walter R, Johnson, Attorney General, 
vs. Tauges, Rerat & Welch, et al., No. 31953. Unauthorized Prac- 
tice of Law. 

Roy Stinehagen vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary at Lancaster, No. 81873. Writ of Habeas Corpus. Judg- 
ment affirmed. 

Henry A. Swanson vs. State of Nebraska, No, 32205. Petition for Writ 
of Error Coram Nobis. Pending. 

Theodore Thorin vs. Allen G. Burke, Director of the Department of 
Agriculture and Inspection of the State of Nebraska, No. 31505. 
Declaratory Judgment. Judgment for plaintiff. 

Wallace E. Whitehead vs. State of Nebraska, No. 32077. Charged with 
Foeticide. Reversed and remanded. 


CASES IN THE SOUTH DAKOTA SUPREME COURT 
1945 — 1946 


C, E. Dailey and Leonard E. Dailey vs. J. H. Ryan and State of 
Nebraska, No. 8747. Action for possession of Real Estate. Court 
affirmed as modified the judgment of the trial court. 


CASES IN THE SUPREME COURT OF THE UNITED STATES 
1945 — 1946 


Atchison, Topeka and Santa Fe Railway Company, et al., vs. The 
United States of America, et al., Docket No. 345, October Term, 
1946. Appealed from order of specially constituted three-judge 
court in New York which upheld order of Interstate Commerce 
Commission for uniform class rates. Nebraska joined with other 
midwestern and southwestern states in support of I. C. C. order. 
To be argued February 10, 1947. 
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County of Thurston, Nebraska vs. The United States of America, No. 
352 October Term, 1945. Complaint to Tax Foreclosure of certain 
Indian properties-—exemption from taxation claim. Petition for 
hearing denied. 


Pat Duggan vs. Neil Olson, Warden of the Nebraska State Penitentiary 
at Lancaster, No. 656, October Term, 1945. Writ of Habeas 
Corpus. Petition for writ of habeas corpus denied. 


Richard Rice vs. Neil Olson, Warden of the Nebraska State Penitentiary 
at Lancaster, No. 391, October Term, 1944. Habeas Corpus Action. 
Judgment reversed. 


State of Nebraska vs. State of Wyoming, State of Colorado and the 
United States of America, No. 6, Original, October Term, 1944. 
Adjudication of water rights. The Supreme Court adopted the 
proposal as recommended by the Special Master in his report and 
find for the State of Nebraska, decree entered. 


The State of New York, et al., vs. The United States of America, et al., 
Docket No. 348, October Term, 1946. Appealed from order of 
specially constituted three-judge court in New York which upheld 
order of Interstate Commerce Commission for uniform class rates. 
Nebraska joined with other midwestern and southwestern states in 
support of I. C. C. order. To be argued February 10, 1947. 


Leslie Williams and Joe Bennett vs. Neil Olson, Warden of the Nebraska 
State Penitentiary, No. 1038, October Term, 1944. Writ of Habeas 
Corpus. Petition for writ of certiorari denied. 


CASES IN THE UNITED STATES CIRCUIT COURT OF APPEALS 
1945 — 1946 


John M. Canada vs. Neil Olson, Warden, Nebraska State Penitentiary, 
No. 13458, Sept. Term, 1946. Action for Writ of Habeas Corpus. 
Pending. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska State Penitentiary, 
No. 13454, Sept. Term, 1946. Action for Writ of Habeas Corpus. 


Pending. 


CASES IN THE UNITED STATES DISTRICT COURT 
1945 — 1946 


Atchison, Topeka and Santa Fe Railway Company, et al., vs. The United 
States of America, Civil Action No. 2337. In specially constituted 
three-judge court, ‘northern district of New York. Actions to enjoin 
interim order of Interstate Commerce Commission in Docket 28,300 
for more uniform class rates. Court upheld order of I. C. C., but 
stayed application of rates pending appeal to Supreme Court of the 
United States. 


aa kos 


Wesley Bradford vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary at Lancaster, No. 618 Civil. Action for Writ of Habeas 
Corpus. Order entered denying writ. 


James Dobry vs. Neil Olson, Warden of the Nebraska State Penitentiary 
at Lancaster, No. 493 Civil. Action for Writ of Habeas Corpus. 
Order entered denying writ. 


The State of New York, et al., vs. The United States of America, Civil 
Action No. 2311. In specially constituted three-judge court, 
northern district of New York. Action to enjoin interim order of 
Interstate Commerce Commission in Docket 28,300 for more uni- 
form class rates. Court upheld order of I. C. C., but stayed applica- 
— of rates pending appeal to the Supreme Court of the United 

tates, 


United States of America vs. 19,573.59 Acres of Land situated in 
Cheyenne County, State of Nebraska, et al., No. 80 Civil. Con- 
demnation of Land. Matter appealed from Appraisers Report and 
Finding, submitted to the Court. Pending on Motion for new trial. 


United States of America vs. 2,560 Acres of Land situated in Merrick 
County, No. 64 Civil. Leasehold interest of the United States. 
Time extended. 


United States of America vs. 7,040 Acres of Land situated in Pierce 
County, State of Nebraska, et al., No. 40 Civil. Condemnation 
Proceedings. Time extended. 


United States of America vs. 1,840 Acres of Land situated in Red 
Willow County, State of Nebraska, et al., No. 12 Civil. Condem- 
nation of Land. Pending. 


United States of America vs. 1,595 Acres of Land situated in Sheridan 
County, Nebraska, et al., No. 31 Civil. Declaration of Taking 
Lands to effect rehabilitation program and stabilization of the 
agricultural economy. Pending. 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
1945 — 1946 


Armour & Company, et al. vs. Railroads Operating in Western Trunk 
Line Territory, Docket No. 29,510. Action by packers to extend 
meat rates granted in 29,978 to points beyond territory covered 
in that case. Nebraska State Railway Commission intervened to 
protect rates obtained in that case but not to oppose extension. 
Set for hearing at Chicago, Illinois, on February 10th, 1947. 


Class Rate Investigation, 1939. Docket No. 28,300. Revision of all 
class rates east of the Mountain-Pacific territory. I. C. C. ordered 
interim rates ten per cent higher in official territory and ten per 
cent lower in other territories; also, permanent uniform rates to 
become effective at later date. New York and New England states 
and western railroads attacked interim order in Federal Court in 
New York. I. C. C. order upheld by Court, but effective dates of 
rates enjoined pending appeal to the Supreme Court of the United. 
States. To be argued in Supreme Court on February 10, 1947. 
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Consolidated Freight Classification. Docket No. 28,310. Order for uni- 
form freight classification entered. 


Ex Parte 148 and 162 (Nebraska State Railway Commission, Inter- 
veners) General freight rate increase authorized by I. C. C. 
effective January 1, 1947. 


Fourth Section Application, Dockets No. 21,583 and No. 21,802. Appli- 
cation of railroads relating to rates in territory covered by Docket 
No. 29,978 order but not mentioned as key points, set for hearing 
at Chicago on February 10th, 1947. 


Nebraska State Railway Commission, et al, (George A. Hormel & 
Company, et al.) vs. The Atchison, Topeka and Santa Fe Railway 
Company, et al., Docket No. 28,978. Rates on fresh meat and 
packing house products to the west coast reduced by order of 
I. C. C. effective November 10, 1945. 


Nebraska State Railway Commission, et al. vs, Atchison, Topeka and 
Santa Fe Railway Company, et al., Docket No. 29,094 andI & § 
Docket No. 5269. I. C. C. ordered reduction in rates on steel and 
equalization of rates into Nebraska with rates to central Iowa, 
Minneapolis and St. Paul, Minnesota. 


Illinois Territory Industrial Traffic League vs. Union Pacific Railroad 
Company, et al., Docket No. 28,989. Application of freight for- 
warders to obtain carload rates on differently rated job lots in 
same car by amendment of Rule 10. Opposed by Nebraska State 
Railway Commission, et al. Application denied. 


Tex-O-Kan Flour Mills Company, et al. vs. Abilene and Southern Rail- 
way Company, et al., Docket No. 28,090. Application of interests 
in Texas and other southwestern states for more favorable rates 
to eastern states. Nebraska State Railway Commission intervened 
to protect competitive interests of Nebraska wheat growers and 
millers. Revised rates prescribed June 15, 1945. Application for 
reopening and rehearing pending. 


Wool and Mohair Rates, Docket No. 28,863. Nebraska State Railway 
Commission witih other wool shipping states asking Interstate 
Commerce Commission for lower rates. The last hearing closed 
November 21, 1946, in Los Angeles, California. Briefs to be filed 
by February 17, 1947, and oral argument before I. C. C. to follow. 
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CITIES AND VILLAGES 


BONDS 


Aviation Field Bonds— 
Villages Not Authorized 


February 9, 1946 
Department of Aeronautics 


We have your recent inquiry “whether Nebraska: Law authorizes 
the issuance of aviation fleld bonds by villages.” 


Sec. 3-101 and 3-201, R. S. Supp. 1945, includes villages in defining 
the term “municipality.” Sec. 3-203 states in part that land needed by 
a municipality for an airport may be acquired by purchase, gift, devise, 
lease, and that such municipality shall have the full power of eminent 
domain. 


Sec. 8-211 provides: 


“Any bonds to be issued by any municipality pursuant to 
the provisions of this act shall be authorized and issued in the 
manner and within the limitation, except as herein otherwise 
provided, prescribed by the laws of this state or the charter 
of the municipality for the issuance and authorization of bonds 
thereof for the construction of works of internal improve- 
ments.” 


Chap. 19, Art. 8, R. S. 1943, however, limits the purchase, lease or 
condemnation of land for establishing an aviation field, and the issu- 
ance of bonds therefor, to metropolitan, primary, first- and second- 
class cities. Villages are not mentioned. 


Sec. 19-802 was amended in 1945, and only the cities above men- 
tioned are authorized to issue bonds for the purpose of acquiring and 
improving aviation fields. 


Thus it appears that two separate chapters, 3 and 19, each deal- 
ing with the acquisition of and payment for airfields are conflicting in- 
sofar as the reference to villages is concerned. Were it not for the 
amendment in 1945 of Sec. 19-802, we would be of the opinion that 
Chap. 8, enacted in 1945, would, by implication, amend such sections 
in Chap. 19 which are in conflict with it, and under those circumstances 
villages could issue bonds under the provisions of Sec. 3-211. Under 
the present conditions, be believe it must have been the intention of 
the legislature to deny villages the legal right to issue bonds for air- 
port purposes. There is at least sufficient doubt involved to warrant the 
state to refuse registration of such village bonds. 


Bond Issue for Municipal Hospital 
November 13, 1945 
Hon. Ray C. Johnson, Auditor of Public Accounts 


You state that a copy of the petition of residents and legal voters 
of the City of Cozad has been presented to your office requesting a 
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special election to authorize the issuance of bonds for the building 
and maintenance of a municipal hospital, as provided in Legislative 
Bijl 215 (Chap. 81, Laws of Nebraska, 1945), passed by the 1945 
Legislature. A question has been raised as to whether the proposition 
submitted to the voters is sufficiently definite as to the amount and 
number of bonds to be issued. You request our opinion on this question. 


The proposition, as submitted to the voters, reads as follows: 


“Shall the Mayor and Council of the City of Cozad, Ne- 
braska, be authorized and directed to purchase or otherwise 
acquire real estate and erect a building thereon for hospital 
purposes and maintain, manage, improve, remodel, equip and 
operate such a hospital, and for such purpose issue general 
obligation bonds of said city in an amount not to exceed three 
per cent of the actual valuation of the property in such city. 
Such bonds to be payable in not exceeding ten years from 
their date and to bear interest not exceeding three per cent 
per annum, payable annually?” 


Sec. 10-116, R. S. 1943, provides: 


“All bonds hereafter issued by the corporate authorities of 
any village or city of the second class shall, before such bonds 
or any of them are sold or negotiated be presented to the 
Auditor of Public Accounts, and he shall examine such bonds 
and all proceedings relative to their issue, and if he be satis- 
fied that such bonds have been legally issued for a lawful 
purpose, register the same in his office in a book kept by him 
for such purpose. He shall under his seal of office certify upon 
such bonds the fact that they have been regularly and legally 
issued, and that they have been registered in his office in ac- 
cordance with the provisions of this section, the data filed in 
his office being the basis of such certificate.” 


The sole question is whether or not the notice of election should 
have fixed a specific amount of bonds to be issued, or whether the 
clause, ‘‘in an amount not to exceed three per cent of the actual valua- 
tion of the property in such city’’ was sufficiently definite. 


The language of the notice quoted above is taken verbatim from 
the statute. 


The writer, after considerable search, has been unable to find any 
case, either in Nebraska or in a foreign jurisdiction, where this precise 
question has been presented to a court of last resort. It is not uncom- 
mon for legislatures to provide a statutory maximum in the amount of 
bonds which may be issued by municipal corporations for particular 
purposes, and the maximum is frequently fixed at a percentage of the 
assessed valuation of the property in the municipal corporation. 


In the case of C. B. & Q. Railway Co. v. Village of Wilber, 63 
Neb. 624, 88 N. W. 660, our Supreme Court held, in construing a 
similar statute, that the valuation of the property as fixed by the last 
preceding assessment on the date when the proposition for issuance of 
bonds is submitted to the voters fixes the maximum amount of bonds 
authorized to be issued. It was also held in that case that the proposi- 
tion submitted to the voters was sufficiently definite if it fixed a maxi- 
mum amount of bonds to be issued, even though it vested the village 
with authority to issue a less amount. In that case, however, the 
proposition submitted to the voters fixed a maximum amount of 


ag 


$17,000.00 which was below the percentage of valuation fixed by 
statute as the maximum amount which might lawfully be issued. 


In the case of State v. Marsh, 108 Neb. 835, 189 N. W. 381. our 
Supreme Court held that the Auditor of Public Accounts might pre- 
sume the regularity of official acts of city authorities in issuing bonds 
and need not require a certificate to show affirmatively the existence of 
every statutory step necessary to the validity of such bonds in the 
absence of evidence to the contrary. The court went on to say that 
while the debt created was technically illegal, it was within the scope 
of the general powers of the city, and its illegal status resulted only 
from a failure of the city to proceed in a certain manner and not from 
a lack of power to make the contract, and that upon ratification by the 
voters the bonds became legal obligations of the city and as such 
should be registered by the State Auditor. 


The general rule appears to be that the proposition submitted to 
the voters must be definite as to the amount of bonds to be issued, or 
at least as to the maximum amount. See 44 C. J. 1199, Sec. 4172; 
McQuillan Municipal Corporations (2d Ed.), Vol. 5, p. 1403, Sec. 2355. 


Dillon on Municipal Corporations (5th Ed.), Vol. 11, p. 1380, Sec. 
891, says: 


“A statutory provision that the incurring of debt, or the 
borrowing of money or an issue of bonds be submitted to a 
popular vote, must be substantially complied with, and the 
election held and the vote given substantially in the form 
prescribed by the statute.” 


In the present case the proposition was not only substantially in 
the form prescribed by the statute, but copied the exact language of 
the statute. 


It can properly be contended that while the exact amount of the 
bond issue is not stated in the proposition submitted to the voters, it is, 
nevertheless, readily available to the voters, and is a fixed and definite 
amount. It may also be plausibly argued that the individual voter has 
a more clear and definite idea of the amount of his individual contribu- 
tion where the limit is fixed at a certain percentage of the property of 
the city than where it is fixed at a specific amount. 


In the absence of any decisions of our Supreme Court on this 
point, and of any other authorities, which squarely decide the question 
involved, it is our opinion that the doubt should be resolved in favor 
of the validity of the bonds, and that they are entitled to be registered. 


FUNDS 
Transfer of Funds 


October 24, 1946 
Mr. E. O. Richards, County Attorney, Chappell 


You state that the city council of Chappell has directed the 
county treasurer of Deuel County to transfer the sum of $3,825.27 
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from the refunding bond balance in the hands of the county treasurer 
to the general fund of the city. This amount is the entire amount now 
in that fund. The city has no outstanding refunding bonds, but the 
city does have sewer bonds and park improvement bonds, and you 
inquire whether it is permissible for the county treasurer to transfer the 
refunding bond balance to the general fund of the city as requested 
by the city council. 


Sec. 23-139, R. S. 1943, states: 


“Whenever a tax is levied for the payment of a specific 
debt, the amount of such tax collected shall be kept as a 
separate fund in the county treasury, and expended only 
in the liquidation of such indebtedness; Provided, any surplus 
remaining in the treasury after full payment of such indebted- 
ness shall be transferred to the general fund of the county.” 


In the case of Darnell v. City of Broken Bow, 139 Neb. 844, 299 
N. W. 274, 136 A. L. R. 101, it is stated in part: 


““* * * and neither may taxes levied for a definite purpose by 
either of these public corporations be diverted from this pur- 
pose for which assessed at the mere option of the corporate 
authorities levying the same. 


“Our revenue system is based on the principle thus an- 
nounced. As an example we have the following pertaining 
to county funds: ‘Whenever a tax is levied for the payment 
of a specific debt, the amount of such tax collected shall be 
kept as a separate fund in the county treasury, and expended 
only in the liquidation of such indebtedness: Provided, any 
surplus remaining in the treasury after full payment of such 
indebtedness shall be transferred to the general fund of the 
county.’ ” ° 


We believe that the same principle of law will govern such trans- 
fer of funds belonging to the city as to those belonging to the county. 
In this particular instance the taxes were levied by the city for the 
purpose of payment of principal and interest of refunding bonds. This 
was for a specific debt and it is our opinion that the surplus in this 
fund may be transferred to the general fund of the city. 


INCORPORATION 
Incorporation of Village 
July 12, 1946 
Mr. G. B. Hastings, County Attorney, Grant 


You write as follows: 


“As County Attorney of Arthur County, I solicit your 
advice and recommendations on the following matter. Arthur 
County has but one town in the County. On the 1st day of 
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March, 1944, the County Board of Arthur County made a 
resolution finding that over one half of the citizens of the 
community of Arthur desire to be incorporated and accord- 
ingly, the Board adopted a resolution incorporating the Village 
of Arthur. It appears sometime after that the five trustees 
named by the County Board met and selected one of the 
number clerk and one chairman. Apparently, no other official 
action was taken by that board. No levies were ever made. 
No other officers appointed and none of them filed their oath of 
office. On May 1, 1945, a group of citizens appeared before the 
Board of County Commissioners and said that the former board 
had never functioned and asked to be reincorporated and on 
that day, the County Board passed a resolution declaring the 
town incorporated and appointed five trustees. None of these 
filed his oath of office. A chairman was selected and a Clerk 
was also named. No other function of the Board were per- 
formed. No levies have ever been made and no attempt at the 
Government have been made. 


“Now, the Village Board has filed a claim for $876.73 rep- 
resenting 10 per cent of the gas tax bonds collected in the 
County since June 1944. This is pursuant to the provisions -of 
Section 66-428, Revised Statutes for 1948. There was of 
course no Federal census ever taken of the Village of Arthur 
for the reason that the Village was not incorporated until after 
the last Federal census was taken. 


_. “The question now arises as to whether or not the Village 
of Arthur is entitled to any or all of these funds. The County 
Board has asked me to write you for your opinion. Whatever 
decision the Board will finally make, will likely result in litiga- 
tion. In your opinion was the Village incorporated as of March 
1, 1944? Does the failure to function by the trustees appointed 
prevent the Village from receiving the funds? Can they at 
this late date file a claim and ask for these funds? Does the 
fact that the Village did not make any improvements during 
years, prevent the village from now asking these funds?” 


Whether or not the village of Arthur was incorporated in March, 
1944, or on May 1, 1945, depends on whether or not the statutory pro- 
cedure governing the incorporation of villages was followed, and is 
not affected, in my opinion, by the failure of the village trustees to 
qualify and perform the duties of their respective offices. If incor- 
porated in March, 1944, the proceedings in May, 1945, were of no 
effect. 


Sec. 17-201, R. S. 1948, prescribes the procedure to be followed 
ir incorporating a village. The essential steps prescribed are: 


1. <A petition must be presented to the county board praying 
that the proposed village be incorporated. It must be signed by a 
majority of the taxable inhabitants of the village. It must designate 
the name of the proposed village. It must designate the metes and 
bounds of the proposed village. There must be not less than one 
hundred inhabitants within the corporate limits of the proposed village. 


2.. The county board, having satisfied itself that all of these 


conditions have been met, shall enter an order of incorporation upon 
its records, and designate the metes and bounds of the corporate village. 
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This act by the county board constitutes the incorporation of the 
village. 43 C. J. 88, Sec. 33. 


8. The county board, at the time of incorporation of the village, 
shall also appoint five qualified persons to serve as trustees of the 
village until their successors have been elected and have qualified. 
This step is provided to enable the new corporation to function, and 
when it has been taken, the process of incorporation is regarded as 
having been completed. 43 C. J. 97, Sec. 47. 


Assuming that the statutory procedure was followed, it is my 
cpinion that the village of Arthur was incorporated in March, 1944, 
and that it remains an incorporated village until the corporation is dis- 
solved and abolished in the manner prescribed in Secs. 17-215 to 17-219, 
inclusive, R. S. 1943, even though its officers and board of trustees have 
failed to qualify and perform their official duties. 


Even though the incorporation of the village was defective, if a 
de facto corporation was created, it is doubtful if the validity of the 
incorporation could be attacked collaterally. 43 C. J. 99, Sec. 52; 37 
Am, Jur. 631, Sec. 13. 


Assuming that the village of Arthur is a legally incorporated 
village, I believe that it is entitled to the share of the gasoline tax 
fund from the date of its incorporation, as provided in Secs. 66-422 and 
66-423, R. S. 1948, despite the failure of the village board to function 
or the failure of the village to file a claim or to make any tal a 
during the period in question. 


It will be noted that the statutes impose no duty on the village 
to file a claim or take other steps to entitle it to its share of the gasoline 
tax fund. The duty is imposed on the county officials to allocate to the 
incorporated cities and villages of the county their respective shares 
of the fund. The title to its share of the fund is vested in the village 
by virtue of the statute, and its right to such fund is not divested or de- 
feated by its failure to claim the fund or its failure to perform the 
functions of a village government. The county is merely the agent 
designated by the state to receive this fund and allocate it to the cities 
and villages of the county, and has no legal title or claim to the fund 
whatsoever. It is true that the amount the county receives is affected 
by the amount it must allocate to the cities and villages in the county, 
but this gives it no right to or interest in the shares which the statute 
provides shall go to the cities and villages. 


As an analogy, it must be said that the heir of an estate has no 
right to or interest in the share of another heir, even though the 
amount of his own share is decreased by his having to share the estate 
with another, assuming that the other party is a legal heir and entitled 
to share in the estate. 


The provision in Sec. 66-423 that the population of the village 
stall be based on the last federal census, I regard as directive rather 
than mandatory, and that, in the absence of such federal census, the 
county officers may resort to other compétent evidence to determine 
the population of the village. 


On the assumption that the village of Arthur has been legally 
incorporated in accordance with the procedure prescribed by the 
statutes, I am of the opinion that it is entitled to its statutory share 
of the gasoline tax fund. 
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ORGANIZATIONS 


League of Municipalities 
February 19, 1945 
Honorable John E. Mekota, Lincoln 


You inquire as to what authority there is in the law for the League 
of Nebraska Municipalities and support thereof out of moneys raised 
through taxation by the various cities and towns in the state. 


We find no statutes relating specifically to the Nebraska League 
of Municipalities and the authority for its organization therefore, if 
there is such, must be found in the general laws. 


A city has those powers which are granted to it in express terms; 
those necessarily or fairly implied in or incident to the powers expressly 
granted; and those essential to the declared objects and purposes of 
the municipalities. 


The League of Nebraska Municipalities is a non-profit corporation 
set up under the laws providing for such corporations. Its articles of 
incorporation are on file in the office of the Secretary of State.- Section 
2 of Article I of those articles sets forth the objects of the organization 
as follows: 


“Section 2.—The objects of this organization shall be the study 
of municipal problems and the general improvement of munici- 
pal government and its administration in this state through co- 
operative effort. This purpose shall be advanced by the following 
means: 


“First—The maintenance of this organization to secure 
co-operation among the municipalities of the state in a 
thorough study of local problems and the application 
of efficient methods of local administration. 


“Second—The maintenance of a central bureau of in- 
formation and research, for the collection, compilation, 
analysis, and dissemination of municipal statistics, re- 
ports and information. 


“Third—The holding of annual conventions and other 
meetings and institutions for the discussion of muni- 
cipal problems, and the exchange of experiences of 
public officials. 


“Fourth—The publication of an official magazine and 
such bulletins and reports on municipal subjects as 
may be compiled from time to time. 


“Fifth—The encouragement of legislation which would 
be beneficial to the municipalities of the state and the 
citizens thereof, and opposing legislation which would 
be injurious thereto. 


“Siath—The rendering of such special and general ad- 
vice and services as may be deemed advisable, and the 
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recommendation of reliable agencies to undertake 
special services. 


“Seventh—The fostering of municipal education and a 
greater civic consciousness among the citizens of the 
municipalities of Nebraska.” 


Section 50-306, Revised Statutes of Nebraska 1943, appears to 
contemplate that cities, towns and villages, along with ‘other public 
bodies, may appear before the Legislature by duly accredited counsel 
or agents. This is one of the purposes of the organization set out in the 
fifth paragraph of Section 2 of its articles. 


While there are cases from some states holding that municipalities 
may not spend municipal funds to encourage or oppose legislation, 
there are cases from other states holding that this may be done where 
the cities will be benefiited. For example, the Supreme Court of Illinois 
held that the city of Cairo was authorized to pay the expense of its 
mayor for three trips to Washington to appear before Congress in sup- 
port of an appropriation to strengthen the levee needed to protect the 
city from the river. The Supreme Court of New Hampshire held that 
the expenditure of city funds was proper in supporting legislation to 
secure the holding of at least one term of court a year within the city 
involved. With the statute in Nebraska just mentioned, we believe it 
probable the Nebraska court would follow this line of decisions. 


The other purposes, as outlined in the articles of incorporation, 
appear to be incident to and essential to the declared objectives and 
purposes of the municipalities, and, in our opinion, the right of the 
cities to organize and support the league for these purposes would be 
upheld by the courts. 


We enclose copy of an opinion, dated eee 1, 1942, to the County 
Attorney of Douglas County, which discusses a somewhat similar ques- 
tion relating to the National Association of County Officials. 


REAL ESTATE 
Property Detached 


August 12, 1946 
Mr. John E. Newton, County Attorney, Ponca 


You state: Property in the village of Martinsburg was assessed 
April 1 by the assessor; in June a decree of the district court was en- 
tered removing these farm lands from the corporate limits of the 
village. You inquire whether this property is subject to village tax for 
the year 1946. 


We refer you to the case of State ex rel. Hinson v. Nickerson, 99 
Neb. 517, 156 N. W. 1039. In this case property was within the cor- 
porate limits of Beaver City on April 1 and was listed by the assessor 
for taxes. On July 1 it was detached from the village by order of the 
district court. About ten days thereafter the county board made the 
levy. The court held that property is taxed when the tax is levied and 
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not when it is valued by the assessor. This case was approved in 
American Province of the Servants of Mary, etc. v. County of Douglas, 
eae Neb: cee ee NG We eee Lo SCI. 307. 


It is therefore our opinion that village authorities have no authori- 
ty to levy a tax against the property so removed from the village prior 
to the date that the levy is made. 


Removing Building 
September 7, 1945 
Mr. W. O. Baldwin, County Attorney, Hebron 
We have yours of recent date in which you say: 


“Is real estate sold at tax foreclosure under Section 
77-1906, R. S. 1943, after the effective date of L. B. 118, 
serial No. 72, C. S. 1945 (77-1725, R. S. 1943), subject to the 
provisions of said bill prohibiting the removal of buildings 
thereon without paying a proportionate amount of the unpaid 
bonded indebtedness existing?” 


The pertinent part of L. B. 118 is as follows: 


“Tt shall be unlawful for any person. . . to remove any 
building situated within the corporate limits of any city or 
village which has an unpaid bonded indebtedness, ... to a 
point outside of such city or village, without paying to the 
county treasurer . . . an amount that bears the same propor- 
tion to the total outstanding bonded indebtedness of such city 
or village . . . as the assessed valuation for the preceding cal- 
endar year of the building sought to be removed bears to the 
total assessed valuation of all taxable property in such city 
or village for the preceding calendar year. . .” 


This bill is not amendatory of any of the provisions of the statutes 
relating to the foreclosure of delinquent tax liens; it makes no mention 
of any lien imposed on the property by operation of law; it merely 
provides for an additional safeguard of the security behind bonded 
indebtedness of the municipality. 


The statutes further provide that if special assessments do not pro- 
vide sufficient funds to retire the bonded indebtedness for which said 
special assessments were levied, the municipality may issue refunding 
bonds and all of the property within the corporate limits of such 
municipality becomes obligated to the retirement of such indebtedness. 
See Alexander vy. Bailey, 108 Neb. 717, 189 N. W. 365. 


We are of the opinion that while real estate sold at tax foreclosure 
passes to the purchaser free and clear of liens, including special assess- 
ments, yet the provisions of L. B. 118 would still prevent the owner 
of. the real estate from doing any of the acts inhibited by L. B. 118 
without first complying with the provisions thereof. 
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SALARIES 
Salary Changes Effective 


March 9, 1945 
Honorable Sam Klaver, State Senator 


You inquire when the salary changes provided for by L. B. 2381, 
as amended by the committee, become effective without the specific 
amendment provided for by committee amendment No. 5. 


If thus enacted this law will become effective ninety days after 
the adjournment of the Legislature by the provisions of Section 27, 
Article III, Constitution of Nebraska. This act must then be consid- 
ered in connection with Section 19, Article III, Constitution of Ne- 
braska, and if the office of municipal judge is within the prohibition 
therein contained it cannot become operative as to such office until 
the expiration of the present term of such officers. 


The clerk of the municipal court is clearly not within the pro- 
hibition of Section 19, Article III, Constitution of Nebraska, and, 
therefore, the act would become operative as to the incumbent clerks 
on the effective date thereof. 


As an additional precaution, it may be well, as you suggest, to 
include a savings clause for the protection of the clerks in case there 
should be any question of the constitutionality of the act as applying 
to the municipal judges. 
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CIVIL AND CRIMINAL — CIVIL RIGHTS 


DEEDS 
County Execute Deed 
June 12, 1945 
Mr. W. C. Conover, County Attorney, Grant 


You request our opinion as to whether the county board may 
legally execute and deliver a deed to a quarter section of land owned 
by the county, without a vote of the people of the county, under the 
facts set forth below: 


“A warranty deed was given by the title owner to the 
county dated September 9, 1893, showing a consideration of 
$2,300.00. Then on Jan. 8, 1896, another warranty deed was 
given by the same grantor to the county for a consideration of 
$700.00. Both deeds were recorded Jan. 14, 1896. In addition 
to these two deeds there is a quit claim deed from the original 
owner of the land, dated Dec. 27, 1895, consideration $1.00, 
which was also recorded on Jan. 14, 1896. The original owner 
had given a warranty deed to the party who deeded to the 
county and the quit claim deed does not show any reason 
why it was given.” 


Section 23-107, R. S. Neb 1948, provides that the county board 
may, if it deems it for the best interests of the county, sell county 
property upon such terms of credit as shall be determined upon by reso- 
lution of the board, etc. It further provides: 


“No lease for a period of more than ten years, or sale 
shall be made of real estate costing the county more than 
three thousand dollars, until such proposition shall have been 
approved by a majority of the electors of the county voting 
thereon.” 


Section 23-118, R. S. Neb. 1943, provides: 


“The county board shall not sell, or lease for a period 
of ten years or more, the public grounds as provided in section 
23-107 without having first submitted the question of selling, 
or leasing, such public grounds to a vote of the electors of the 
county; Provided, in any case where the county has acquired 
real estate at a cost not to exceed three thousand dollars by 
gift, purchase or judicial proceedings in which the county is 
plaintiff or is interested, the county board may sell such real 
estate without submitting the question to a vote of the electors 
of the county; Provided, where the county board shall have 
sold the public grounds and received the consideration thereof 
without having first submitted the question of selling such 
public grounds to a vote of the electors of said county, .. . or 
if for any other reason such sale of the public grounds was 
irregular, illegal or void, and where the purchaser of such 
public grounds or his grantees have been in open, notorious, 
undisputed, continuous, and adverse possession thereof for 
more than ten years, and during which ten years the county 
board has not refunded or offered to refund the purchase price, 
then in all such cases the county board is authorized and em- 
powered, and when requested by the proper person is required, 
to convey to the purchaser of such grounds (of?) his grantees 


by good and sufficient deed without cost, the fee simple title to 
the public grounds so irregularly or illegally sold.” 


The answer to your question depends, of course, on whether the 
quarter section of land cost the county more than $3,000.00. If the 
recitals in the several deeds truly state the facts, then it appears that 
the county actually paid $3,001.00 for the land, and it would be neces- 
sary to submit the question of sale of land to a vote of the people. 
However, the recitals as to consideration contained in the deeds are 
merely some evidence of what the land actually cost the county, and 
are by no means conclusive. This is particularly true of the recital of 
$1.00 consideration contained in the quitclaim deed because it is very 
rare in such cases that the dollar is actually paid to the grantor by the 
grantee. 


If it can be established that, despite the recitals of the deeds, the 
land actually did not cost the county in excess of $3,000.00 to acquire, 
then we are of the opinion that the county board may sell the land 
under the provisions of the statutes above quoted without submitting 
the matter to a vote of the people. 


In any event, under section 23-118 above quoted, such conveyance 
would be valid after the lapse of ten years if the county received the 
consideration and failed to refund it during that time, and the purchaser 
or his grantees occupied the property in open, notorious, undisputed, 
continuous, and adverse possession for more than the ten-year period. 


In short, the answer to your question depends upon the the actual 
facts as to the amount the land cost the county, and the recitals of 
consideration contained in the deeds, while evidence as to the cost, are, 
in our opinion, by no means controlling. 


DOCUMENTARY STAMPS 


County Grantor 
August 28, 1946 


Mr. Thomas L. Grady, County Attorney, Stanton 


We have your recent inquiry in which you request an opinion 
whether documentary stamps must be placed upon conveyance in which 
the county is grantor. 


Sec. 3482, Title 26, U. S. C. A., provides: 


“Deed, instrument, or writing, (unless deposited in escrow 
before April 1, 1943), whereby any lands, tenements, or other 
realty sold shall be granted, assigned, transferred, or otherwise 
conveyed to, or vested in, the purchaser or purchasers, or any 
other person or persons, by his, her, or their direction, when 
the consideration or value of the interest or property con- 
veyed, exclusive of the value of any lien or encumbrance re- 
maining thereon at the time of sale, exceeds $100 and does 
not exceed $500, 55 cents; and for each additional $500 or 
fractional part thereof, 55 cents. This section shall not apply 
to any instrument or writing given to secure a debt. As 
amended June 25, 1940, 11:45 a.m., E. S. T., c. 419, Title II, 
sec. 209, 54 Stat. 522; Sept. 20, 1941, 12:15 p.m., E. S. T., 
c. 412, Title V, secs. 505, 521 (a) (24), 55 Stat. 706, 707.” 
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Sec. 3483 of the same title provides: 


“Sections 1808 and 1809 of subchapter A of chapter 11 
and subchapters B, C, and E of such chapter shall, insofar as 
applicable and not inconsistent with this chapter, be applicable 
in respect of the taxes imposed by this chapter, 53 Stat. 424.” 


Subsection (a) of Sec. 1808 of the same title provides: 


“Sec. 1808. Exemptions. There shall not be taxed under 
this chapter (a) Government and state obligations. Any bonds, 
note, or other instrument, issued by the United States, or by 
any foreign Government, or by any State, Territory, or the 
District of Columbia, or local subdivision thereof, or municipal 
or other corporation exercising the taxing power;” 


Since Sec. 3483 specifies that Sec. 1808 shall be applicable insofar 
as the same is not inconsistent with said section, it is our opinion that 
Sec. 1808 exempts counties from placing documentary stamps on deeds 
of conveyance issued by the county. 


Sheriff’s Deeds—Foreclosure Sales 
April 21, 1945 
Mr. Joseph Ach, County Attorney, Friend 


You inquire whether or not it is necessary for the county to attach 
federal revenue stamps to sheriff’s deeds which are issued in connection 
with tax foreclosures conducted by the county. 


Congress has no power to require revenue stamps upon tax deeds 
executed in the process of collecting revenues of the state, and the 
U. S. Code and the Treasury regulations specifically exempt such deeds 
from the tax. 


Sayles v. Davis, 22 Wis. 225. 
DeLorne y. Ferk, 24 Wis. 201. 
Barden vy. Columbia County Supervisors, 83 Wis. 445, 14 


Amer. Rep. 762. 


Title 26 U.S.C. Par. 1808. 
26 Code of Federal Regulations, 111.93. 


INTEREST 
Delinquent Taxes 


June 27, 1946 
Honorable Edward Gillette, State Treasurer 


We have your letter of June 20 drawing our attention to the fact 
that although delinquent general taxes now draw interest at seven per 
cent under Sec. 77-207, R. S. 1948, delinquent car-line taxes still bear 
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Sinking Fund Surplus Invested In Registered Bonds 
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Specific Amount Fixed In Notice Of Election-.......................-... 18 
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County Line Bridge—Procedure For Closing For Repairs.......... 132 
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Appropriation Expended When Budget Adopted By Filing 
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Incumbent A Candidate—Vacancy Created Except 
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Justice of Peace—No Filing Fee................-...21--21eceeceeeceeeeeeeeeeeeeee 186 
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Fee For Inspection Of Unbranded Cattle......................... =. 280 
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CERTIFICATE OF TITLE— 
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Certificate Of Title Required For Commercial Trailers............ 
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CHECKS— 
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CITIES AND VILLAGES— 
Incorporated City Construed As Incorporated Municipality.... 129 
Incorporation Of Village—Validity Of Proceedings On 
Failure Of Trustees To Qualify And Perform Duties........ 
No Authority To Use Funds To _ Influence An Election........ 
Property Removed Before Levy Not Subject To Village Tax.... 25 
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CLAIMS— 
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Set-Of Or Counter-Olaim 250) 0 5. no.t. nether ence teach sioge 474 
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Distribution Of Proceeds Of Tax Foreclosure Sales...................- 472 
May Collect Costs Required In Levying Execution 
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Legislation Can Not Be Enacted To Impair Contracts.............. 68 
Right Of Department Of Roads And Irrigation To Contract 


For Maintenance And Reconstruction Of Projects.-_......... 382 
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COUNTY ASSESSOR— 
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Duty To Value Property For Assessment..............----------------+----- 80 
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COUNTY BOARD— 
Appointee Holds Office Until Successor Elected 
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Appointment Of Highway Commissioner.....................-.------------- 81 
Authority To Execute And Deliver Deed 
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County Officers Expense Attending Conventio 


Duty To Have County Roads Maintained And Repaired........ 129 
Funds For Other Than County Purposes—No 
Authority. 16: Appropridte: 25... oo ee oe ae 122 
May Contract For Appraisers To Assist County Assessor........ 79 
Mileage Expense Allowance For County Commissioners........ 116-117 
No Authority For Member To Perform Services 
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No Mileage Expense For Directing Road Work.........................- 121 
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COUNTY CLERK— 
Certificate Of Service Recorded Without Fee...................-.......- 159 
Certificates Of Title Issued Only When Application 
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COUNTY HOSPITAL— 
Authority And Procedure Obtaining Funds For 
Construction And Maintenance..................22.-22---..---e-eeeeneeeee 140 
Election For Issuance And Sale Of Bonds To Erect 
Hospital—Request Of County Board.........2...222222......22---20000+ 137 
Election Petition For Bond Issue Not Necessary To 
Specify How Funds Be Distributed.....................220022..22...- 137 
COUNTY JUDGE— 
Duty: To Collect marate Taxes. -eccapseddeotevtarsancvieceseien eotate 91 
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COUNTY OFFICES— 
Closing Saturday Afternoon—No Liability On 
Bond Of -Oficorse ict .2 se eee oh ee ks 74 


COUNTY ORGANIZATION— 
Township Organization Adopted—Procedure For Organizing.... 172 


COUNTY SHERIFF— 
Authority To Execute Commitments To Apprehend 
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Commissions—None On Sale Of Tax Foreclosure Real 
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Fees For Serving Subpoenas..............-......- 
Fee For Transporting Insane Patients... 
Living Quarters In Court House....................-....------- 
Mileage Fee For Collection Of Delinquent Taxes................ 

Resorting To Force—When Permissible.............22.22......--::000-+ 


COUNTY SUPERINTENDENT— 
Appointee Without Qualifications Can Serve 
As De Wacto Otic er apes oc cin eee Sa lnececdonks 
Appointing Attendance Officer....................2...----------000--- 
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Candidate Unqualified—Procedure To Challenge 
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Determination Of Eligibility Of Elected Candidate._............. 189 
Dissolution Of School District—Duties And Compensation.... 205 
Eligibility For Office—Who Determines.............................-.-..-- 184 
Votes Necessary To Nominate Write-In Candidate.................... 188 


COUNTY SURVEYOR— 
Judicial Discretion At To Expediency Of 
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COUNTY TREASURER— 
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Fees Received Credited To General Fund........................----.------- 103 
Payment Of Lost Interest Coupon—Procedure Applicable 
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COUPONS— 
Procedure For County To Pay Lost Interest Coupons............ 104 
Registered When Funds For Payment Not Available................ 207 
COURT COSTS AND FILING FEES— 
Administration Of Testamentary Trusts........-..........2......-...------ 88 
Adoption And Adoptive Birth Registration Proceedings............ 834 
Collect Costs In Levying Execution In Compensation Cases.... 396 
County Court Power To Compel Executor To Pay Costs........ 90 
Not Authorized To Collect Filing Fees 
Tn: ‘Compensation’ @aseessasecccce xm neces een ten edpesecnccctsnecse ent? 396 
COURTS— 
Constitutional Matter Pending On Appeal—Decision Of 
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Disposition Of Exhibits Introduced In Trial..................-..-.......-.- 50 
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Authority And Procedure To Revoke License 
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DEEDS— 
Authority County Board To Execute Deeds..........................------ 30 
Documentary Stamps Not Required Upon Tax Deeds................ 32 
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Residence Of Delegate Determined By Convention.................... 197 
Votes Of Delegates Governed By Rules Of Convention............ 197 


DELINQUENT TAXES— 
Consolidated Personal Taxes Paid In Order Of Delinquency.... 456 


Delinquent Taxes—Installment Payments And Interest.......... 460 
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Interest On Personal Taxes Of Individual In Military Service.... 463 
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Service Of Summons On Parent Or Custodian Is Required...... 804 
DESCENDANTS— 


Child Or Children Do Not Include Grandchildren.................... 
Construction Of Other Lineal Descendant......................... 2S 
Lineal Descendant’s Exemption Before Taxes Computed 
Nieces And Nephews Related To Descendant By Blood 
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DISTRICT COURT— 


Disposition Of Exhibits Introduced In Trial............202...............-- 50 

Misdemeanors—Empowered To Try And Determine................ 171 
DISTRICT JUDGE— 
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DISTRESS WARRANTS— 

All Delinquent Personal Taxes Should Be Included................ 459 
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Personal Property Acquired After Lien For Taxes Attached 
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Assessing Costs For Cleaning And Constructing Ditches........ 66 
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State Exempt From Assessments For Costs........-..........------------ 


DRIVER’S LICENSE— 


License Procured After Summons Issued................-22..2..----------- 873 
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Performance Of Other Duties Permitted When Not 
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Public Officer’s Duty In Discharge Of His Duties..........0.222000.... 309 
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Special Election Held Same Time As Primary.......................-.--- 106 
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Watchers At Polls—Appointments And Duties..................-.--- 196 
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Maintenance Expense Chargeable Against Estate.._................ 295 
FEES— 
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We are enclosing copy of an opinion of this office as sent to the 
county attorney at McCook, Nebraska, which answers your first 
inquiry. 


With reference to the second proposition, Art. VIII, Sec. 5, Ne- 
braska Constitution, provides that: 


“County authorities shall never assess taxes the aggre- 
gate of which shall exceed fifty cents per one hundred dollars 
actual valuation as determined by the assessment rolls, except 
for the payment of indebtedness existing at the adoption here- 
of, unless authorized by a vote of the people of the county.” 


In the case of Dixon County v. Chicago Railway Company, 1 Neb. 
Unoff. 240, it was stated with reference to counties organized under 
the commissioner system and not under township organization: 


“Road districts are not municipal corporations and cannot 
assess taxes. The tax in this case was assessed by the county 
authorities for an indebtedness not existing at the time of the 
adoption of the constitution, and was in excess of the constitu- 
tional limitation. It is admitted that no part of the assessment 
and levy was authorized by a vote of the people of the county. 
The tax was therefore for an illegal and unauthorized purpose, 
and its collection may be enjoined.” 


In a further case of Union Pacific Railroad Company v. Howard 
County, 66 Neb. 663, which was an action brought by the U. P. Rail- 
road to restrain the collection of taxes levied against property of one 
of the precincts to pay for public scales erected in such precinct, the 
court said: 


“The act authorizing the erection of public. scales, * * * 
confers no authority upon the precincts to assess taxes; nor 
were the taxes in question assessed by the precinct, but by the 
county authorities, Their authority to assess taxes is clearly 
limited by Section 5 (Art. VIII, Nebraska Constitution). That 
section was intended to protect each and every taxpayer against 
an abuse of the taxing power of county authorities, and the 
limitation therein fixed must be held to apply to every case 
where such power is exercised. In the present case, in the 
exercise of that power, the county board sought to impose a 
tax * * * upon every taxpayer of the precinct in question. This 
was *** in excess of its constitutional authority, and the 
excess was not authorized by any vote of the people of the 
county. That it was done to pay for scales erected at the 
request of a majority of the electors of the precincts, is wholly 
immaterial; the constitutional powers of the board can not 
be enlarged in that way. It follows, therefore, that the entire 
tax levied to pay for the scales is void.” 


It will be noted that the limitations in the cases cited have refer- 
ence to the Constitution, which limits the amount of assessment by 
counties for all purposes to five mills. We believe, however, that Sec. 
77-1602, R. S. 1943, which limits the rate of tax to 3.50 mills, has 
reference to general taxation. The legislature may provide for taxes 
levied for special purposes and unless there is a specific limitation such 
as is found in Sec, 23-918, R. S. Supp. 1945, there may be instances in 
which the 3.50 mills limitation may be exceeded. 
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The case of Farnham v. City of Lincoln, 75 Neb. 502, 106 N. W. 
666, held that ‘‘The general levy of taxes is understood to exact com- 
tributions in return for the general benefits of government, and it 
promises nothing to the persons taxed, beyond what may be anticipated 
trom an administration of the laws for individual protection and the 
general public good.” 


The enabling clause of L. B. 205 (Sec. 39-242, R. S. Supp. 1945) 
provided “an act to amend section 39-242, Revised Statutes of Ne- 
braska, 1948, relating to highways; to increase the levy of asséssment 
that may be levied in improving roads in road districts; * * *.” 


In an opinion issued by the office in 1940 (Report of the Attorney 
General, 1939-1942, p. 779) we stated that the levy of a tax fot to 
exceed one mill for the relief of unemployed and indigent persons was 
not a general tax and such a one mill levy could be made in addition to 
the 3.50 mills for general purposes. 


Sec, 39-242 limits the purposes for which the money derived from 
this special road fund may be expended. Such money shall become a 
part of the district road fund of the district in which the taxes are 
levied; shall be used exclusively in improving the public highways in 
such district; and shall not be transferred to any other fund. 


See, 39-237, R. S. 1948, provided that one half of the taxes col- 
lected in a road district for road purposes shall constitute the district 
road fund and shall be expended in the road district from which it was 
collected. The levy therefor provided in Sec. 89-242 should be con- 
sidered as an additional levy for the purposes therein expressed and 
such levy, when made by the county, may exceed the 3.50 mills author- 
ized to be levied for general purposes. Under no circumstances, how- 
ever, can the total levy for general and special purposes exceed the 
constitutional limitation of five mills, unless authorized by vote of the 
people of the county. 


It is therefore our opinion that the levy of 3.70 mills for general 
purposes is unauthorized in excess of 3.50 mills, and that the levy of 
1.40 mills having been assessed for special purposes in conformity with 


the statute is not in excess of statutory limitation and the collection 
of such levy and assessment may be enforced. 


TAX LIENS 
Bonded Indebtedness 
January 10, 1946 
Mr. F. J. Schroeder, County Attorney, Curtis 
You state: 
“A few years ago there was a tax foreclosure proceeding 
against a certain lot in Maywood, Nebraska, on which was a 


building. At the time of that proceeding there was bonded 
indebtedness of the town and that indebtedness still exists. 
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“The owner of this lot with the building still on it has sold 
the building and it is the intention of the purchaser to tear 
down this building. 


“The question in my mind is whether in view of the fore- 
closure for taxes, that proceeding wiped out any future tax 
liability as to bonded indebtedness existing at the time’ of the 
foreclosure. As I recall, the Supreme Court a short time ago 
held that a tax foreclosure eliminated any future payments 
due on special assessments and I wondered whether the same 
would apply to bonded indebtedness which is provided for 
under the recent law relative to tearing down or removing 
buildings out of the corporate limits of a village.” 


Sec. 6, Art. VIII, Constitution of Nebraska, provides as follows: 


“The Legislature may vest the corporate authorities of 
cities, towns and villages, with power to make local improve- 
ments by special assessments, or by special taxation of property, 
benefited. For all other corporate purposes, all municipal cor 
porations may be vested with authority to assess and collect 
taxes, but such taxes shall be uniform in respect to persons 
and property within the jurisdiction of the body imposing 
the same. » 


Our court in the case of Farnham v. City of Lincoln, 75 Neb. 502, 
106 N. W. 666, construed this particular section, making a distinction 
between special assessments and taxes levied and collected for general 
revenue purposes. Taxes and taxation are understood to mean the 
taxes imposed by\ the government to provide for general expenses of 
the particular community or district for which the taxes are levied, 
while special assessments refer to money raised or levied for some 
local, municipal purpose to which the funds so collected are to be 
specifically applied, and presumed to be made on account of special 
benefits to the property assessed. 


Further, our court in the case of City of Beatrice v. Brethren 
Church, 41 Neb. 358, 59 N. W. 932, said, “an assessment to reimburse 
a municipal corporation for such benefit as it has conferred upon an 
adjacent lot by reason of pavements or sidewalks laid along side it is 
not an exercise of the power to tax in the generally accepted meaning of 
that term.” 


Our court further has held in the case of Minden-Edison Light & 
Power Co. v. City of Minden et al, 94 Neb. 161, 142 N. W. 678: 


“Where a municipal corporation is authorized to create 
an extraordinary debt by the issuance of negotiable bonds, it 
has the inherent power to levy taxes sufficient to meet the pay- 
ment of the principal and interest of such bonds at maturity, 

? 


Although our Legislature has subsequently passed legislation authoriz- 
ing municipal corporations to levy taxes sufficient to take care of 
their indebtedness, the case indicates that the taxes so levied are gen- 
eral taxes as differentiated from special assessments. 


It is apparent that the Constitution does not use the word “taxes” 
and the term “special assessments” as equivalent of each other, or that 
cither included the other. Flansburg v. Shumway, 117 Neb. 125, 219 
N. W. 956; Douglas County v. Shannon, 125 Neb. 783, 252 N. W. 199. 
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The case of Polenz v. City of Ravenna et al., 145 Neb. ........ LS 
N. W. (2d) 510, to which case you referred, held that where property 
is sold at a tax foreclosure to satisfy the lien of general taxes the title 
passes to the purchaser at such sale free and clear of all liens for special! 
assessments. 


Our courts have generally held that where bonds have been 
issued for general public improvements the municipality shall levy and 
collect taxes upon the taxable property of the city for the payment of 
bonds issued by the city and interest thereon. Hinman v. Temple, 133 
Neb. 268, 274 N. W. 605. A tax, therefore, assessed and levied for the 
purpose of paying bonds and interest which are the obligation of the 
taxing district is a géneral tax which is assessed and levied each year 
on all taxable property within such district and does not come within 
the Polenz case above mentioned. 


We see no reason why you cannot require anyone who contemplates 
removing a building from a municipality, which municipality has a 
bonded indebtedness, to proceed under Sec. 77-1725, R. S. Supp., 1945, 
and thereby protect the interests of the taxing district involved. 


TAX REFUND 


Demand for Refund 
February 18, 1946 
Mr. Stanley Matzke, Director of Insurance 


You refer to this department for consideration the demand made 
by the Hawkeye Casualty Company on the State Treasurer for refund 
of taxes paid by that company to the State of Nebraska on the ground 
that the amount claimed was illegally collected by the State of Nebras- 
ka as being in excess of the amount required under the retaliatory pro- 
visions of our statute. The district court of Lancaster County, Ne- 
braska, has already upheld similar claims made by two other Iowa in- 
surance companies and undoubtedly would uphold the claim of the 
Hawkeye Casualty Company on the same grounds given in the other 
cases. Your question is whether or not the claim of the Hawkeye 
Casualty Company can be paid, or if it will be necessary for the com- 
pany to bring suit on this claim and reduce it to a judgment. 


I am of the opinion that the claim may lawfully be paid without 
the necessity of a suit and judgment against the state, provided the 
company has complied with the statutory provisions relating to demand 
for refund of taxes illegally paid. 


Sec. 77-1735, R. S. 1948, provides: 
“If a person claim a tax, or any part thereof, to be in- 


valid for the reason that it was levied or assessed for an illegal 
or unauthorized purpose, * * * when he shall have paid the 
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same to the treasurer, or other proper authority, in all respects 
as though the same was legal and valid, he may, at any time 
within thirty days after such payment, demand the same in 
writing from the State Treasurer * * *” 


Sec. 77-1736, R. S. 1948, provides: 


“When any demand to refund taxes paid is made upon 
any treasurer, as provided in the second method of procedure 
indicated in section 77-1735, such treasurer shall transmit a 
copy of the same to the authorities authorized by law to audit 
and pay accounts against the state, county, city, township, 
village or district, as the case may be, who shall pass upon the 
same as upon any other claim, but no claim for refunding such 
taxes shall be paid unless it appears to the satisfaction of such 
authorities that the sum was levied for an illegal or un- 
authorized purpose.” 


Sec. 77-1737, R. S. 1948, prohibits the release or commutation of 
taxes but concludes with this provision: 


“Nothing in this section contained shall be construed to pre- 
vent the proper authority from refunding taxes paid, as pro- 
vided in sections 77-1728 to 77-1736, nor to interfere with the 
powers of any officers or board sitting as a board for the 
equalization of taxes.” 


From a consideration of the statutes above mentioned it seems 
clear that the Legislature intended to authorize the proper authorities 
to refund taxes which had been levied and collected for an illegal or 
unauthorized purpose without the necessity of the claim being reduced 
to judgment. 


However, you will note that the demand for refund must be made 
upon the treasurer within thirty days from the date of payment of such 
tax and, under Sec. 77-1736, such demand must be transmitted to the 
Auditor of Public ‘Accounts. for audit and approval the same as any 
other claim, and the auditor must be satisfied that the tax was levied 
for an illegal or unauthorized purpose. 


February 18, 1946 
Mr. Stanley A. Matzke, Director of Insurance 


You call our attention to the claim of the National Travelers Cas- 
ualty Company, an Iowa insurance company, for refund of taxes paid 
by it in 1945 under the retaliatory provisions of our statutes, which 
provision ceased to apply on repeal of the insurance tax law by the 
Iowa legislature in March 1945. 


—453— 


We have expressed the opinion in the claim of the Hawkeye 
Casualty Company of Iowa that such claims may be paid by the treas- 
urer under the provisions of Sections 77-1735, 77-1736, R. S. 1943, if 
properly presented within thirty days from the date of payment of the 
tax, and on approval by the auditor. 


In the case of the National Travelers Casualty Company, there 
appears to be some question as to whether the demand for refund was 
niade within thirty days of the date the alleged illegal tax was paid. 
The statement of Mr. Cox which accompanies your letter shows that a 
check for payment of the tax was mailed to the State Treasurer on 
March 14, 1945, and that demand for refund was mailed on April 12, 
1945. Receipts for both the check and the demand for refund were 
acknowledged in due course, and there is nothing to indicate that the 
demand was delayed in delivery. It must be presumed, therefore, that 
the demand was received within thirty days of the date of payment, 
unless there was an actual delay which is not reflected in the corres- 
pondence submitted to me. Assuming that the demand was made with- 
in thirty days of the date of payment, there would appear to be no 
reason why this claim should not be approved and paid in accordance 
with the opinion given on the claim of the Hawkeye Casualty Company. 


OCCUPATION TAX 
Based at Par Value Capital Stock 


July 3, 1946 
Honorable Frank Marsh, Secretary of State 


You state that there has been submitted to your office an annual 
cecupation tax report which make the following statement in explain- 
ing the reduction of the paid-up capital stock: 


“There has been paid, liquidating dividends in the total 
sum of $34.00 per share, and these liquidating dividends when 
paid have been endorsed on the reverse side of each certificate 
and represent a return of capital to the shareholder. The total 
of these liquidating dividends amounts to $85,000.00 which 
reduces the capital structure to $165,000.00.” 


You further state that payment of occupation tax is tendered on 
the basis of the $165,000.00, which is the reduced value of the capital 
stock, rather than on the $250,000.00 par value thereof. You inquire 
whether this payment is proper. 


It is our opinion that under the facts stated, payment of occupa- 
tion tax must be made upon the basis of the $250,000.00 par value of 
said stock, unless an amendment to the articles of incorporation is filed 
which reduces said par value $34.00 per share, in which event payment 
could be made upon the basis of the $165,000.00 total. 
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Exemption of American Legion Post 


July 2, 1946 
Mr. Lioyd H. Jordan, County Attorney, Gordon 


Answering your letter of June 4, 1946, and also referring to our 
former letter of May 15, we note that your American Legion post at 
Rushville is the holder of a Class C liquor license and has paid the 
two-hundred-fifty-dollar license fee required by subsection C of section 
53-124, R. S. 1943. By ordinance, the city of Rushville, under the pro- 
visions of section 53-160, R. S. 1948, has seen fit to impose an occupa- 
tion tax of $250.00 on Class C. licensees, which, of course, is in addi- 
tion to the license fee paid to the state. 


We understand that no question is involved as to the validity of 
the occupation tax. 


The question involved is as to the exemption of the American 
Legion post under the provisions of section 77-202, R. S. 1943. Section 
77-202 is as follows: 


“The following property shall be exempt from taxes: 


“(1) The property of the state and its governmental sub- 
divisions; 


(2) Property owned and used exclusively for agricultural 
and horticultural societies; 


(3) Property owned and used exclusively for education- 
al, religious, charitable or cemetery purposes, when such prop- 
erty is not owned or used for financial gain or profit to either 
the owner or user; and 


“(4) Household goods of the value of two hundred dollars 
to each family. 


“The increased value of land by reason of shade and 
ornamental trees planted along the highway shall not be taken 
into account in the assessment of such land.”’ 


It is quite clear to us that the property of the American Legion 
post would come within the third subdivision when used exclusively for 
any of the purposes mentioned therein and when not owned or used 
for financial gain or profit to either the owner or user. 


In other words, the rule would be the same as would be applied to 
other nonprofit organizations so far as the property in question is used 
solely for the furtherance of some one or more of the objects specified 
in the statute, it being understood, of course, that this exemption would 
not apply to any part of the property owned by the post which might be 
used for commercial purposes. See Y. M. C. A. v. Lancaster County, 
106 Neb. 105, 182 N. W. 593. 


We do not believe, however, that section 77-202 applies to an oc- 
cupation tax. An occupation ‘tax is not a tax on real or personal prop- 
erty but is a license tax of a regulatory character laid not on property 
but on the right to do business. 


Nothing in this letter is to be construed as passing upon any 
ordinance or other purely municipal question. 
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PERSONAL TAXES 


Consolidation Delinquent Taxes— 
Waiver of Interest 


July 5, 1945 
Mr. Leo M. Bayer, County Attorney, Alliance 


With reference to Section 77-1739, R. S. 1943, you inquire as 
follows: 


“The Act was passed in 1943 and I am interested in know- 
ing whether or not it applied to taxes which were more than 
ten years delinquent at the time the act was passed, or if it is 
continuing in effect. That is, will the interest on taxes which 
are now ten years delinquent, be cancelled even though the 
taxes were not delinquent for ten years at the time the law 
was passed? 


“Tf a Distress Warrant is issued to the Sheriff for fifteen 
years delinquent taxes, should the Sheriff accept the taxes 
which are delinquent for ten years, together with interest, and 
only the principal amount of the taxes delinquent more than 
ten years?” 


Section 77-1739 reads as follows: 


“All personal property taxes of any taxpayer, delinquent 
for more than ten years, shall be cancelled upon the payment 
of the principal or such personal taxes, without interest, if all 
other personal taxes of such taxpayer in that county, due sub- 
sequent thereto, have been paid in full.” 


This statute was passed as an amendment of Section 77-1927, 
C. S. 1929, which reads as follows: 


“When a taxpayer has failed to pay personal taxes for 
one year or for two successive years; such failure has resulted 
in a long standing delinquency of ten years or more duration; 
and when personal taxes have been paid to date, except for the 
interval, as aforesaid, the payment of the principal without 
interest shall cancel all claims for said personal taxes: Provided, 
this act shall not apply to taxes for the year 1910 and subse- 
quent years.” 


Considering the language of the act in the light of its legislative 
history, we believe that the Legislature intended it to be continuing in 
effect and to apply not only to taxes which were more than ten years 
delinquent at the time the act was passed, but to taxes which might 
thereafter become delinquent for more than ten years. Had the Legis- 
lature intended to limit the application of the act to taxes delinquent 
more than ten years at the time the act was passed, we believe it would 
have so stated in the act itself, as was done in the law it amended. 


A further matter to be considered, however, is the effect of Sec. 
tions 77-1624 to 77-1626, inclusive, R. S. 1943. These sections provide, 
in substance, that the county treasurer shall at ten-year intervals, in 
each year ending in a zero figure, add together and transcribe all the 
uncollected taxes in the county charged against each person for all 
prior years and enter the total as one item. Section 77-1624 further 
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provides: “All taxes so consolidated shall be paid in order of priority 
of delinquency.” 


The question arises as to whether a person who, for example, owes 
delinquent taxes for the past fifteen years, ten years of which have 
been consolidated under Section 77-1624, may pay the delinquent taxes 
in full for the past ten years and then claim the benefit of waiver of 
interest provided in Section 77-1739, in view of the provision of Section 
77-1624 that all taxes so consolidated shall be paid in order of priority 
of delinquency. Reading the two sections together and endeavoring to 
harmonize their provisions, it would appear that after delinquent taxes 
have been consolidated, as provided in Section 77-1624, the taxpayer 
may not claim the exemptions provided in Section 77-1739 if any of 
the delinquent taxes which have been consolidated fall within the ten 
years last past, but otherwise if they do not. 


To illustrate: Assuming that the taxpayer finds that he owes de- 
linquent taxes for the years 1930 to 1945, inclusive, and the taxes prior 
to 1940 have been consolidated, as provided in Section 77-1624, he is 
not permitted to pay the delinquent taxes for the years 1935 to 1945 
in full and then claim waiver of interest on the prior, years, for the 
reason that Section 77-1624 requires that these consolidated taxes be 
paid in their order of priority of delinquency, and in order to pay his 
last ten years’ taxes in full he would have to pay a part of his “con- 
solidated” taxes in inverse order of priority, which is forbidden by Sec- 
tion 77-1624. 


However, assuming that the delinquent taxes consolidated in 1940 
are for the years 1930 to 1935 only, so that none of the consolidated 
taxes fall within the ten years last past, and that taxes are also de- 
linquent for the years subsequent to the consolidation in 1940, it would 
then appear that the taxpayer would be entitled to pay in full the 
taxes which have become delinquent since 1940 and have not yet been 
consolidated and that he could then take advantage of the exemptions 
provided in Section 77-1739 in paying the delinquent taxes for 1934 
and prior years. The requirement that delinquent taxes be paid in 
order of priority of delinquency applies only to “consolidated” taxes. 


The foregoing discussion, we believe, answers your inquiry re- 
garding issuance of distress warrants by the sheriff. If the items in- 
cluded in the delinquent taxes which have been consolidated are all 
more than ten years old, the sheriff may accept the delinquent taxes 
which have accrued since the last ‘‘consolidation” and may then accept 
the principal of the consolidated taxes in full payment thereof; but if 
any items of the consolidated taxes fall within the last ten years 
then the interest on them cannot be waived, as consolidated taxes can 
cnly be paid in order of their priority of delinquency, and before the 
items falling within the last ten years are paid all prior delinquent 
taxes must have been paid, which would mean that they must have been 
paid in full, including interest. 


August 3, 1945 


Mr. Leo M. Bayer, County Attorney, Alliance 


We are in receipt of your letter of July 21, in which you request 
clarification of certain matters contained in our opinion to you of 
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July 5, concerning Sec, 77-1739, R. S. 1948, and particularly in its 
relation to Sec. 77-1624, R. S. 1948. 


After consideration of the questions raised in your letter of 
July 21, we believe that our opinion of July 5 correctly answered your 
question as to whether Sec. 77-1739 is continuing in effect. We remain 
of the opinion that it is continuing in effect and applies to taxes as 
they hereafter become delinquent for ten years and not merely to those 
taxes which were ten years or more delinquent at the time the act 
was passed. 


However, a reconsideration of that part of our opinion relating to 
the effect of Sec. 77-1624, R. S. 1948, on Sec. 77-1739 convinces the 
writer that the illustration there used was ill-considered and confusing, 
and does not correctly reflect the law. 


Considering Sec. 77-1624 in the light of its legislative history, 
we interpret it to mean that every tenth year, in each year ending in 
zero, the county treasurer shall consolidate the delinquent taxes which 
are ten years or more delinquent and enter the total as one item 
for the ten-year period covered by the consolidation. 


For example, in 1920, the county treasurer should have con- 
solidated the delinquent taxes for the period from 1900 to 1910 into 
one item. In 1980, he should have consolidated the delinquent taxes 
from 1910 to 1920 into one item. In 1940, he should have consolidated 
the delinquent taxes for the period from 1920 to 1930 into one item. 
The law appears to apply both to personal taxes and taxes on real 
estate. .The purpose of the law is to lighten and expedite the work 
of the county treasurer. 


In paying these consolidated delinquent taxes, the law requires 
that they be paid in order or priority of delinquency, which we inter- 
pret to mean that the item for 1910 and prior years must be paid 
before the 1920 consolidated item is paid, and the 1920 item must 
be paid before the 1930 item is paid. We think the county treasurer 
is not required to break down these consolidated items into their com- 
ponent parts to permit partial payment, but may require the taxpayer 
to pay the whole ten-year item in one payment; but he must require 
that the oldest ten-year item be paid first. 


It follows, therefore, that Sec. 77-1624 does not affect the opera- 
tion of Sec. 77-1739 to the degree indicated in our former opinion. 
To avail himself of the benefits of Sec. 77-1739, the taxpayer need pay 
in full, including interest, only those taxes which have become due 
during the ten years last past, none of which have, of course, been as 
yet consolidated, and he is then entitled to cancellation of all prior 
delinquent personal taxes on payment of the principal thereof, the only 
condition being that, in payment of delinquent taxes which have been 
consolidated under Sec. 77-1624, he must pay such consolidated items in 
erder of priority of delinquency. 


To hazard another illustration; Assume that a taxpayer owes per- 
sunal taxes for the years 1915 to 1944, inclusive. His taxes for the 
years 1915-1919 were consolidated into one item in 1930. In 1940, his 
taxes for the period 1920-1929 were consolidated. The taxes for 1930 
to 1989, inclusive, will not be consolidated until 1950. To avail him- 
self of the benefits of Sec. 77-1739, he must pay all taxes from 19385 
to date in full, with interest. He is then entitled to cancellation of 
ail taxes prior to 1935 on payment of the principal. The only condition 
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is that he cannot pay the 1920-1929 item, which was consolidated in 
1940, until he has paid the 1915-1919 item, which was consolidated 
in 1930. He is entitled, however, to a waiver of interest on both items 
—after all taxes for the past ten years have been paid in full. 


In case a distress warrant is issued to the sheriff for fifteen years’ 
delinquent taxes, he should collect the taxes for the last ten years 
in full, including interest, but should collect only the principal on taxes 
delinquent more than ten years—after having collected the taxes for 
the last ten years in full. 


Delinquent Taxes—Distress Warrant 
April 8, 1946 
Honorable Ray C. Johnson, Auditor of Public Accounts 


You say: 


“Sec. 77-1718, R. S. Nebr., 1943, relating to the issuance 
of distress warrants, reads as follows: 


“*On or before September 1 of each year, the 
county treasurer must issue and deliver to the sheriff 
of his county, distress warrants against all persons 
having delinquent personal tax for each year, and 
each such warrant shall include all delinquent per- 
sonal taxes of the person against whom issued, unless 
such person shall, on or before July 1, file with the 
treasurer an affidavit that he is unable, by reason of 
poverty, to pay any such tax, in which case distress 
-warrants shall not issue until ordered by the county 
board, or unless such person shall, on or before July 
1, have paid such delinquent personal taxes in full, 
with interest at the rate of seven per cent per annum.’ 


“A county treasurer in Nebraska maintains that in cases 
where he has previously issued a distress warrant for delinquent 
personal taxes, and that same’ has been returned unsatisfied, 
he is not required to include the delinquent taxes for such 
year in the distress warrant issued in a subsequent year. 


“Tt is my understanding of the statute, quoted above, 
that the county treasurer is required to include all delinquent 
personal taxes of such person for every year in which they 
are delinquent regardless of whether a previous distress war- 
rant has been returned unsatisfied, unless such person has filed 
a poverty affidavit stated in the law. 


“Tt is also my understanding that this statute requires that 
the treasurer shall include delinquent taxes which become delin- 
quent in any year previous to the term of office of the present 
county treasurer, whether or not a distress warrant had pre- 
viously been issued by the former treasurer.” 
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The underscored portions of the statute quoted in your letter 
seem to make it clear that all delinquent personal taxes shall be included 
no matter in what year the same became delinquent. 


We have, of course, supplied the underscoring for emphasis, but 
the clause sticks out like a sore thumb; it really does not need empha: 
sis of any kind. 


It is impossible for us to understand how the statute could be 
construed otherwise than as you suggest. That seems to us to be 
its clear and obvious meaning, and it seems entirely unambiguous 
and incapable of any other construction. 


It is, therefore, our opinion that you should interpret it according 
to its plain and obvious meaning, 


Distress Warrants, Charge— 
Partial Payments and Receipts 


June 27, 1946 
Mr. Paul H. Bek, County Attorney, Seward 
You present the following questions for our opinion: 


“1. In the event a county treasurer issues a distress 
warrant and the taxpayer fails to pay the amount due there- 
under, and in the subsequent year another distress warrant is 
issued against the same taxpayer, including the taxes due the 
previous year, is the county treasurer authorized to make a 
charge of twenty-five cents for each of the distress warrants 
issued? 


“2. After each half of the tax due has become delin- 
quent, can the county treasurer accept a payment for one of 
the halves due, and issue a regular tax receipt for the half 
paid, or should such transaction be handled as a partial pay- 
ment op a full receipt given when both payments have been 
made?’ 


In answer to your first question, it is our opinion that the county 
treasurer is authorized to make a charge’ of twenty-five cents for each 
distress warrant issued. 


Sec. 77-1718, R. S. 1948, contains this provision: 


“On or before September 1 of each year, the county 
treasurer must issue and deliver to the sheriff of his county, 
distress warrants against all persons having delinquent per- 
sonal tax for each year, and each such warrant shall include 
all delinquent personal taxes of the person against whom 
issued,” etc. (emphasis supplied). 


You will note that this provision leaves the county treasurer no dis- 
cretion in the matter of issuing distress warrants. 


Sec. 77-1720, R. S. 1948, provides in part: 
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“All fees allowed for issuing distress warrants, levy and 
return of the same, in the cases above provided, shall be twenty- 
five cents for issuing each warrant; etc. (emphasis supplied). 


Construing the two sections above cited together, it seems clear 
that the legislature intended that the county treasurer be required to 
issue distress warrants each year against all persons having delinquent 
fersonal taxes, and that he is entitled to charge twenty-five cents for 
each distress warrant issued, even though the distress warrant included 
delinquent taxes for previous years. : 


The correct answer to your second question is not so obvious. 
It is the customary practice of county treasurers, I believe, to regard 
current annual taxes as being due and payable in two equal installments. 
I find no express statutory authority for this assumption. Sec. 77-2038, 
R, S. 1948, provides that all general real property taxes shall be due 
and payable on January 1 next following the date of levy thereof, and 
Sec. 77-205, R. S. 1948, provides that all general personal property 
taxes shall be due and payable on November 1 next following the 
date of levy thereof. 


The assumption that current annual taxes may be paid in two 
equal installments evidently arises from the provisions of Secs. 77-204 
and 77-206, R. S. 1943. Sec. 77-204 provides that one half of the 
real property taxes shall become delinquent on May 1, and the second 
half on September 1 next following the date that taxes become due, and 
Sec. 77-206 provides that one half of the personal property taxes shall 
become delinquent on December 1, and the second half on July 1 next 
fellowing the date the’ taxes become due. Sec. 77-207, R. S. 1943. 
provides that ‘‘All delinquent taxes shall draw interest at the rate of 
seven per cent per annum from the date they become delinquent,” etc. 
(emphasis supplied). 


The inference is natural, and, I believe, will justify that the. 
legislature intended that the taxpayer should have the option of paying 
each year’s taxes in two installments, but other than the sections above 
mentioned, there is no statute expressly authorizing installment pay- 
ments, 


The general rule appears to be that, in the absence of a statute 
to the contrary, a tax collector is under no duty to accept a part 
payment of a given tax or to accept an amount less than the entire 
tax due. 51 Am. Jur. 840, Sec. 957; see Annotation, 84 A. L. R. 774, 
end cases there cited. The law, however, seems to be equally clear 
that, unless prohibited by statute, the tax collector may in his discre- 
tion accept part payment of a tax, or-payment by installments. 51 
Am. Jur. 840, Sec. 957; 61 C. J. 965, Sec. 1244. Our statutes contain 
no prohibition against partial payment or installment payment of taxes, 
and, as pointed out above, it can reasonably be inferred from the pro- 
visions of Secs. 77-204 and 77-206 that the legislature intended that 
the taxpayer should have the option of paying his current annual taxes 
in two installments. . 

In the case of State, ex rel. Todd v. Thomas, 127 Neb. 891, 257 
N. W. 265, 96 A. L. R. 1470, our supreme court held that a person 
against whose property a city had levied a special assessment payable 
in ten equal annual installments had the option either to pay such 
installments as they accrrue with interest, or to pay the entire amount 
of such assessment, or unpaid balance thereof with interest to date of 
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payment. This case, however, was based on statutes specifically author- 
izing payment of taxes in installments. 


I am of the opinion that, after both half-year taxes have become 
delinquent, the county treasurer is not required to accept payment for 
one half alone, but may demand payment of the entire tax for the 
year, but that he may in his discretion accept payment for one half of 
the tax and issue his receipt therefor, and that there is nothing illegal 
or irregular in such procedure. It should be noted that Sec. 77-207, 
R. S. 1943, provides that delinquent taxes shall draw interest from the 
date they become delinquent, which means that one half of the annual 
taxes draw interest from one date and the other half from a different 
date. Apparently interest should be computed on that basis, regardless 
of whether the payment is made for the entire year or in two half-year 
installments, 


Joint Stock Land Bank Personal Property Exempt 
May 31, 1945 


Mr. Robert C. Brower, County Attorney, Fullerton 


Answering your letter with reference to the taxation of personal 
property of a joint stock land bank company operating within the 
state, you ask with reference to the taxation of personal property 
belonging to such company and located on a farm within your county. 
Section 931, Title 12, U. S. Code, 1940 Ed., is as follows: 


“Every Federal land bank and every national farm loan 
association, including the capital and reserve or surplus therein 
and the income derived therefrom shall be exempt from Fed- 
eral, State, municipal, and local taxation, except taxes upon 
real estate held, purchased, or taken by said bank or asso- 
ciation under the provisions of sections 761 and 781 of this 
title. First mortgage executed to Federal land banks, or to 
joint stock land banks, and farm loan bonds issued under the 
provisions of this chapter, shall be deemed and held to be 
instrumentalities of the Government of the United States, and 
as such they and the income derived therefrom shall be exempt 
from Federal, State, municipal, and local taxation.” 


Section 932, Title 12, U. S. Code, 1940 Ed., provides as follows: 


“Nothing in sections 931-933 of this title shall prevent 
the shares in any joint-stock land bank from being included 
in the valuation of the personal property of the owner or holder 
of such shares, in assessing taxes imposed by authority of 
the State within which the bank is located; but such assess- 
ment and taxation shall be in manner and subject to the con- 
ditions and limitations contained in section 548 of this title 
with reference to the shares of national banking associations.” 


Section 933, Title 12, U. S. Code, 1940 Ed., provides as follows: 
“Nothing in sections 931-933 of this title shall be con- 
strued to exempt the real property of Federal and joint-stock 
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land banks and national farm loan associations from either 
State, county, or municipal taxes, to the same extent, accord- 
ing to its value, as other real property is taxed.” 


We have quoted these sections because you may not have them readily 
available to you. From these you will see that, while real estate belong- 
ing to a joint-stock land bank is taxable as to the real property, as to 
personal property the same is not taxable except as it may be taken into 
account in the taxation of the shares of stock of such joint-stock land 
bank, which are to be assessed in the same manner as the shares of 
stock of national banking associations are assessed, 


Owed by Servicemen— 
Rate of Interest 


November 26, 1945 
Mr. Leo M. Bayer, County Attorney, Alliance 


With respect to personal taxes owed by servicemen you write as 
follows: 


“Section 560, Subsection (4) of the Soldiers’ and Sailors’ 
Civil Relief Act provides ‘Whenever any tax or assessment 
shall not be paid when due, such tax or assessment due and 
unpaid shall bear interest until paid at the rate of six per 
cent per annum and no other penalty or interest shall be in- 
curred by reason of such non-payment, Any lien for such un- 
paid taxes or assessments shall also include interest thereon.’ 


“A taxpayer, who owed personal taxes prior to his induc- 
tion into the armed forces, and against whom personal taxes 
were. assessed during the period of his service, and who has 
now been discharged from the army, desires to pay said taxes. 
It is my- opinion that the County Treasurer should charge 
interest at seven per cent up to the date of induction, six per 
cent until date of discharge, and seven per cent thereafter, 
and that costs of issuing distress warrants during the period 
of military service should be cancelled. If my opinion be 
correct, how should the County Treasurer note his records to 
show these facts?” 


We are unable to find any cases in which the courts have passed 
on the questions you raise. We seriously question whether Congress 
would have the power, under ordinary conditions, to pass legislation 
modifying the domestic tax laws of a state or altering the rate of inter- 
est imposed by the state law; but we recognize that in national emer- 
gencies, such as the one from which we are now emerging, the powers 
of Congress are vastly increased and believe that the Soldiers’ and 
Sailors’ Civil Relief Act would be upheld as a temporary war measure 
even though in peace time its validity could probably not be sustained. 


We agree with your view that the act does not affect the rate 
of interest prescribed by our state law (7 per cent per annum) prior 
to the time the person enters military service. From the time the tax- 
payer enters military service, however, the interest rate on all taxes 
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assessed against him which are unpaid on that date or which may there- 
after become due during the period of his military service should be at 
the rate of 6 per cent until paid. The statute itself, as you will note, 
states specifically that such unpaid taxes “shall bear interest until paid 
at the rate of six per cent per annum,” etc. It would seem to us to be 
contrary to this provision of the statute to increase the rate of interest 
on such taxes from 6 to 7 per cent after the person is discharged from 
military service. Hence, we cannot agree with this part of the opinion 
expressed by you. Aside from this, we agree with your opinion as 
stated above. 


It would seem to us that if a taxpayer demands a reduction of the 
interest rate under the provisions of the Soldiers’ and Sailors’ Relief 
Act, he should produce evidence sufficient to satisfy the county treas- 
urer that he is or has been a serviceman, and the date of his induction 
into military service; and the county treasurer should so note on his 
records, and note that the rate of interest on his unpaid taxes has been 
reduced from 7 to 6 per cent from the date of his induction into mili- 
tary service’ in accordance with the provisions of the Soldiers’ and 
Sailors’ Relief Act. After the interest rate has been so reduced, we 
believe it should not be increased to 7 per cent even though the tax- 
payer is discharged from the service before the tax is paid. 


Taxes which become due after the’ serviceman has been discharged 
from service will, of course, draw the regular rate of 7 per cent interest, 
and are not affected by the provisions of the Soldiers’ and Sailors’ 
Relief Act. 


We are of the further opinion that costs of issuing distress warrants 
for the collection of taxes drawing only 6 per cent interest under the 
provisions of the Soldiers’ and Sailors’ Relief Act should not be charged 
‘ to the taxpayer even though the distress warrants are issued after his 
discharge from military service in view of the provision of the act 
that ‘“‘no other penalty or interest shall be incurred by reason of such 
non-payment.” 


Personal Property Purchased— 
When Tax a Lien 


November 15, 1945 
Mr. R. P. Kepler, County Attorney, Sidney 
You ask for our opinion on the following statement of facts: 


“Following April 1, 1942, a... Cafe was assessed for 
personal taxes and in due course taxes were levied on the 
basis of this assessment and the return made to the County 
Treasurer, therefore before the tax list was completed and 
returned to the Treasurer’s office for the collection of taxes, 
this property was sold, but remained in the place of business 
where the business had been conducted. This tax has never 
been paid by either the subsequent owner or the purchaser 
from the first subsequent owner, in fact, it is now in third 
hands since’ the original sale after April 1, 1942. 
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“« |... The query is: Can the property of this... 
Cafe, which is still in existence and used by subsequent owner, 
against which lien existed at the time the lien for taxes 
attached, that is, November 1, 1942, be now held for the pay- 
ment of the 1942 unpaid tax.” 


It appears to be the general rule, and the rule that prevails 
in Nebraska, that while taxes assessed against real estate are not the 
personal obligation of the owner, taxes asse8sed against personal 
property are a personal liability of the owner of the property at the 
time the tax is assessed. 61 C. J. 1040, Sec. 1353. 


See. 77-205, R. S. 1943, provides that, “All general personal 
property taxes, ... shall be due and payable on November 1 next 
following the date of levy thereof, and from that date shall be a 
first lien upon the personal property of the person to whom assessed 
until paid.”” (Underscoring ours.) 


From the statement of facts which you submit, and which is 
quoted above, it appears that the property was sold between April 1, 
1942, and November 1, 1942. As the lien for taxes did not attach until 
November i, the purchaser took the property free from such lien; and 
under such circumstances, it is our opinion that the sheriff cannot sel} 
this property under a distress warrant as long as it is in the hands of 
a bona fide purchaser and not in the possession of the person against 
whom the tax was assessed. 


‘ The rule is thus stated in 51 Am. Jur. 449, Sec. 431: 


“Ordinarily there is no liability incurred by the purchaser 
of personal property to pay a tax assessed against the former 
owner; and if, at the time of sale, no lien for it exists against 
the property purchased, it is not subject to seizure in the hands 
of the buyer.” 


The same rule is thus stated in 61 C. J. 938, Sec. 1204: 


“Tf no lien for a tax assessed against the transferor exists 
against personal property at the time of transfer, it is not 
subject to a lien in the hands of the transferree. Thus, where 
a tax on personal property does not become a lien until a 
certain day or date, the tax cannot be collected from a pur- 
chaser who has acquired his rights before such day or date;’’ 
etc. 


See also an extensive annotation on this point in 41 A. L. R.,. 
beginning at page 187, in which the rule is stated that. “Ordinarily 
there is no liability incurred by the purchaser of personal property to 
pay a tax assessed against the former owner; and if no lien for it 
exists against the property purchased at the time of sale, it is not 
subject. to seizure in the hands of the buyer’, and citing, among 
numerous cases in support of this proposition, the case of Hill v. 
Palmer, 32 Neb. 632, 49 N. W. 718. 


While this precise question does not appear to have been decided 
by our Supreme Court, its holdings in Woolsey v. Chamberlain Bank- 
ing House, 70 Neb. 194, 97 N. W. 241, and Platte Valley Milling Co. 
v. Malmsten, 79 Neb. 730, 113 N. W. 229, holding that the lien of a 
chattel mortgage taken before the tax books are delivered to the 
treasurer is superior to the tax lien for that year, would indicate that 
the same rule should apply in cases where the property is sold before 
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the lien for taxes attaches. This rule is also strongly indicated in the 
recent cases of Landis Machine Co. v. Omaha Merchants Transfer Co., 
142 Neb. 389, 9 N. W. (2d) 198, and Ryder v. Livingston, 145 Neb. 
st , 18 N. W. (2d) 507. 


Where the purchaser acquires personal property after the lien 
for taxes has attached, he takes the property subject to such lien and 
it may be sold under a distress warrant to satisfy such tax lien, al- 
though there is no personal liability on the part of the purchaser. 
51 Am. Jur. 449, Sec. 481; Harris Franklin & Co. v. Layport, 4 Neb. 
(Unof.) 636, 95 N. W. 851; Annotation, 41 A. L. R. beginning page 
189 et seq. 


REAL ESTATE TAXES 


Correction of Tax Erroneously Made 


December 6, 1945 
Mr. C. M. Miller, County Attorney, Oshkosh 


You request our opinion as to the correction of a tax erroneously 
made on certain property in the village of Lewellen under the following 
statement of facts: 


“The above real estate was sold at a tax foreclosure sale 
on the 1st day of October, 1945. 


“At the time of the foretlosure sale, there were 4 years 
subsequent taxes also against the premises. It appears that 
since July 1940 the assessments and taxes levied against this 
property were erroneously made as the premises before that 
date had a building situated thereon and that the building 
burned down in July 1940 and no adjustment made. And, it 
further appears that the premises were taxed during the last 
four years at the same rate as prior to the destruction of the 
building. 


“The question is raised by the purchaser at the tax 
foreclosure sale as to whether or not he is entitled to a read- 
justment and refund of these 4 years subsequent since the tax 
was erroneously made. Is the County Board empowered to 
cancel this subsequent tax? The purchaser at the tax sale 
is not the record owner.” 


It is our opinion that the situation you describe is covered by 
Sec. 77-519, R. S. 1948, which provides in part as follows: 


“ 


. the county clerk of any county, with the approval 
of the ‘county board of any county, may correct the tax list 
before the tax is paid in case of erroneous assessments; .. . 
In making such corrections a record shall be kept of the same 
in the back part of the tax list, showing all additions and 
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reductions, the amount of tax added or reduced, with the 
reason therefor, and the page upon which such change was 
made. All changes shall be made in red ink, drawing a line 
through the original or erroneous figures, but not erasing 
same. 


The law is silent as to who may demand correction of the tax 
list, but we are of the opinion that anyone owning an interest in the 
real estate, including the purchaser at the tax foreclosure sale, may 
properly make such demand and that the right to do so is not confined 
te the record owner of title. 


TAX SALE CERTIFICATES 
Certificate Erroneously Issued 


June 20, 1945 
Board of Control 


In regard to the certificate of Tax Sale on 130 acres of real 
estate in Gage County, referred to in Mr. David Z. Mummert’s letter of 
May 31, 1945, we find that this tract of land was deeded to the state 
on June 24, 1941, but the deed was not recorded until January 31, 
1944. On February 10, 1943, Mr. Mummert purchased a tax sale 
certificate No. 4518 in the amount of $108.40, covering 1941 real estate 
taxes. On May 3, 1948, he paid the first half of the 1942 tax in the 
amount of $49.68 and on September 1, 1943, the second half of 1942 
taxes was paid. In May, 1944, the 1943 taxes were also paid by the 
owner of the certificate. Then it was discovered that the state had 
owned this real estate since June 24, 1941, and that it had been 
assessed for taxes each year through no fault of the county assessor. 
but through a mistake of facts as to ownership. 


Sec. 77-1849, R. S. 1943, provides: 


“Whenever it shall be made to appear to the satisfaction 
of the county treasurer, either before the execution of a deed 
for real property sold for taxes, or, if a deed be returned by 
the purchaser, that any tract or lot has been sold which was 
not subject to taxation, or upon which the taxes had been paid 
previous to the sale, he shall make an entry opposite such 
tract or lot on the sale book that the same was erroneously 
sold, and such entry shall be evidence of the fact therein 
stated. In such cases the purchase money shall be refunded 
to the purchaser.” 


We are therefore of the opinion that the matter should be called 
to the attention of the county treasurer of Gage County, who should 
show on his tax sale book that this real estate was owned by the State 
of Nebraska on June 24, 1941, and he should return to the purchaser 
of the certificate of tax sale the amount paid, together with the 
amount of the subsequent taxes paid by him, 
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Owner in Military Service— 


Tax Sale Invalid 
November 29, 1945 


Mr. Frederic C. Kiechel, County Attorney, Auburn 


You call attention to the provisions of Subsection (4), Art. V. 
Sec. 500 of the Soldiers’ and Sailors’ Civil Relief Act, passed by 
Congress in 1940, which provides in substance that the interest rate 
on delinquent taxes of persons in military service shall be six per 
centum per annum, and no other penalty or interest shall be incurred 
by reason of such non-payment, and point out that this is in conflict 
with the statutes of Nebraska which provide for an interest rate of 
seven per cent on delinquent taxes. 


We have recently issued an opinion to the effect that, although 
under normal conditions we doubt the power of Congress to enact 
legislation the effect of which is to modify and alter our domestic tax 
laws, we believe that the Soldiers’ and Sailors’ Civil Relief Act would be 
upheld as a valid exercise of the federal government to meet the 
abnormal conditions imposed by war, and it is therefore our opinion 
tiat the provisions of the Soldiers’ and Sailors’ Civil Relief Act are 
controlling and that only six per cent interest should be charged against 
persons in military service during the period they were in the service, 
and that no additional charges, such as sheriff’s costs, advertising, etc., 
may be charged against the property. We enclose a copy of this 
opinion. 


You also request our opinion as to the validity of “tax sales” made 
by the county treasurer under authority of Sec. 77-1806, R. S. 1943. In 
view of the provisions of Art. V, Sec. 500 (2) of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 which provides as follows: 


“No sale of such property shall be made to enforce the 
collection of such tax or assessment, or any proceeding or 
action for such purpose commenced, except upon leave of court 
granted upon application made therefor by the collector of 
taxes or other officer whose duty it is to enforce the collection 
of taxes or assessments. The court thereupon, unless in its 
opinion the ability of the person in military service to pay such 
taxes or assessments is not materially affected by reason of 
such service may stay such proceedings or such sale as provided 
in this Act, for a period extending not more than six months 
after the termination of the period of military service of such 
persons, ” 


It is our opinion—assuming that the Soldiers’ and Sailors’ Civil Re- 
lief Act is valid legislation—that “tax sales’ brought under Sec. 
77-1806 of property for taxes incurred while the owner was in mili- 
tary service would be invalid, even though, as you suggest, such pro- 
ceedings are not actually tax sales but rather the establishment of a 
lien for taxes. However, the Soldiers’ and Sailors’ Civil Relief Act, 
as you will note, provides: 


“No sale of such property shall be made to enforce the 
collection of such tax or assessment, or any proceeding or 
action for such purpose commenced,” etc. 


The proceedings brought under Sec. 77-1806 are certainly proceedings 
commenced for the purpose of selling the property for taxes, and ma- 
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terially affect the legal rights of the owner, particularly as to the period 
of his right to redeem, and it is our opinion that such tax sales, unless 
upon leave of court granted in conformity with the provisions of the 
Soldiers’ and Sailors’ Civil Relief Act, are invalid. 


Redemption of Property Right 
August 9, 1945 
Mr, Walter H. Smith, County Attorney, Plattsmouth 


In your letter of July 24 you request our opinion as to whether 
your county treasurer is required to accept the redemption money 
from the party whom you designate as John Doe, and what showing she 
should require John Doe to make as to his title or interest in the real 
estate before she is obligated to accept the redemption money under 
the facts set out by you as follows: 


“The County Treasurer advises me that a tax sale certi- 
ficate has been taken by John Jones on property taxed in the 
name of a corporation. The two year period of redemption 
has not as yet expired. She now advises me that John Doe 
offered to redeem these taxes in the nanie of the corporation 
and when she inquired as to his authority he advised her that he 
was agent for this corporation. There is some reason to believe 
that this corporation is no longer in existence as the director 
of insurance has advised that the insurance corporation was 
liquidated in 1932. The Secretary of State advises that upon 
examination of this company’s articles he finds that its life 
has expired by limitation the date of commencement being 
July 1, 1915 and ending on July 1, 1940. As the County 
Treasurer had been previously advised of the questionable 
status of this company she refused to permit John Doe to 
redeem the taxes and advised him that he would have to dis- 
close to her that the company was still in legal existence and 
that he was either a stock holder or an officer in the 
corporation.” 


Section 77-1824, R. S. 1948, provides that “The owner or occu- 
pant of any land sold for taxes or any person having a lien thereupon 
or interest therein, may redeem,” etc. 


See. 77-1828, R. S. 1943, provides: 


“Any redemption made shall inure to the benefit of the 
person having the legal or equitable title to the property re- 
deemed, subject to the right of the person making the same 
to be reimbursed by the person benefited.” 


The law appears to be quite clear that one who has no title or 
interest in the real estate is not entitled to redeem. In McKenzie v. 
Beaumont, 70 Neb. 179, 97 N. W. 225, it was held that one who re- 
deems from a tax.sale when he has no title or interest in the real 
estate is a mere volunteer, and such redemption gives him no claim 
against the owner of the land nor any lien against the land itself for 
the redemption money. The right of such volunteer to reimbursement 
by the person benefited is not discussed. 
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We find no specific provision of the statutes which requires the 
county treasurer to investigate or assure himself that the person offer- 
ing to redeem is legally entitled to do so, and the county treasurer 
incurs no liability either officially or personally by accepting money 
tendered in redemption of real estate, even though it develops that the 
person tendering redemption was a stranger to the title or a mere 
volunteer. Apparently the tax purchaser may refuse to accept such 
redemption money, however, if paid by a stranger to the title. 61 C. J. 
1248, Sec. 1695. 


We are of the opinion that, even though the county treasurer 
incurs no liability for accepting redemption money from one not en- 
titled to redeem, she is within her rights in refusing to accept such 
redemption money until he has established to her satisfaction that he 
has such title to or interest in the property as to entitle him to redeem. 


61 C. J. 1245, Sec. 1690, reads in part: 


“The right to redeem is presumptively established in the 
first instance by decision of the proper official to whom applica- 
tion to redeem is made.”’ 


It would appear to us that the county treasurer may require the 
person seeking to redeem to state the basis of his right to redeem and 
to exhibit the instrument on which he bases such right or otherwise es- 
tablish by satisfactory evidence that he actually has a title or interest 
which would entitle him, under the statute, to redeem. Such evidence 
as would satisfy a reasonable and prudent person should be sufficient. 


In the case you present, where title stood in a corporation that 
has since been dissolved, I think the county treasurer may accept the 
redemption money from a person who can establish the fact that he 
was an officer or stockholder or a creditor of the corporation at the 
time of its dissolution, in view of the provisions of Secs. 21-186 and 
21-187, R. S. 1943. 


TAX FORECLOSURE SALES 
Before Confirmation, Deed to Original Owner 
May 21, 1946 
Mr. 8S. W. Moger, County Attorney, Clay Center 
You write as follows: 


“In a recent tax foreclosure action in which the County 
foreclosed tax sale certificate, property was sold to a stranger 
to the title for much less money than the amount of taxes, 
interest, and costs. Before confirmation a deed was given by 
the stranger to the original property owner. This deed was 
not recorded until after confirmation of the sale. 


“Under the law the title owner cannot repurchase land for 
less than the amount of the tax or decree and I am convinced 
there was collusion between the stranger and the property 
owner in the repurchase of this land. I am unable to find how 


—470— 


we may recover the taxes under the statutes. If you have an 
opinion or authority where I may proceed in some action to 
collect the difference I would appreciate it.” 


As you say, the rule is well established in Nebraska, and is, in 
fact, universal, that a person who is under duty to pay the taxes on a 
particular tract of land cannot become a valid purchaser at a sale of 
the land for such taxes, and if he does purchase it, either directly or 
through some other person, it is deemed to be merely a mode of paying 
the taxes. Gibson v. Sexson, 82 Neb. 475, 118 N. W. 77; Toliver v. 
Stephenson, 83 Neb. 747, 120 N. W. 450; Pitman v. Boner, 81 Neb. 
786, 116 N. W. 778; Toole v. Lawrence, 144 Neb. 779, 14 N. W. (2d) 
607; 61 C. J. 198, Sec. 1615; 61 C. J. 1205, Sec. 1629. 


I have not been able to find any authority which answers the 
precise question you raise, It seems logical, however, that, in view of the 
rule above stated, the proper procedure would be by motion to set 
aside the sale and order of confirmation and for cancellation of the 
deed to the purchaser, to be filed in the original tax foreclosure, with 
proper notice to the parties, provided the term of court in which the 
sale was confirmed has not ended. 


If the term of court is past at which the sale was confirmed, I 
suggest that proceedings be brought for vacating the order of con- 
firmation and cancelling the deed, under the provisions of Sec. 25-2001, 
R. S. 1948, et seq., on the ground of fraud. In any case, I believe the 
balance of the purchase price, after paying costs and expenses of the 
sale and proceedings in connection with it, could, by court order, be 
applied on the delinquent taxes. The property could then be sold again 
for the balance of the delinquent taxes. 


The foregoing method of procedure is only a suggestion, but it 
seems to the writer to be a reasonable and proper procedure to ac- 
complish the purpose you have in mind. 


Corporate Occupation Taxes— 
State a Party 


February 4, 1946 
Hon. Kelso Morgan, County Attorney, Omaha 


You inquire whether the state is a necessary party in a tax fore- 
closure proceedings brought by the county where the record discloses 
that the land involved is subject to a lien for corporate occupation 
taxes. 


While it is true that in such proceedings the county acts as trustee 
for the State of Nebraska and all other governmental subdivisions, we 
believe that this is only as regards taxes that have been levied against 
the property being foreclosed and that, therefore, the state is a 
necessary party in such proceedings. 


Corporate occupation taxes are not levied against any specific 
property of the corporation but by statute are made a lien upon all 
of the property of the corporation, both real and personal. 
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You further inquire whether it is necessary to procure consent 
of the state to maintain this action. 


It is our opinion that consent is given by the provisions of sub- 
division (4) of section 24-319, R. S. 1948, which provides as follows: 


“The several district courts of the judicial districts of the 
state shall have jurisdiction to hear and determine * * * (4) all 
cases where the State of Nebraska shall have a lien or any other 
interest, apparent or real, upon or in any real estate in said 
state, wherein any party may desire to have said lien or inter- 
est of the state fixed and determined or foreclosed and cut 
off; and permission is hereby given to any party to join the 
state as a party in any such actions or proceedings in such 
courts involving real estate in or upon which the state has, 
appears to have, or claims any interest or lien; * * *”’ 


This opinion, we believe, finds support in the ruling of our Supreme 
Court in the case of Licking v. Hays Lumber Co., 14 SCJ 461, 19 
N. W. (2d) 148. 


Distribution of Proceeds 
April 1, 1946 


Mr. Louis A. Holmes, County Attorney, Grand Island 


We have your request for opinion of recent date advising that the 
clerk of the district court of your county holds the proceeds of the 
sheriff’s sale of real estate under tax foreclosure for a period of two 
years. You enclose a copy of a letter from the clerk together with 
a form indemnity bond with the proposal that the clerk make distri- 
bution of the proceeds of said sale to the county treasurer and the 
city treasurer so that interest on the decree be stopped, the bond to 
indemnify the clerk in the event it is determined that the distribution 
was improperly made. 


We are not informed as to the date of the commencement of 
these foreclosure actions, which is material in the light of Sec. 19 of 
L. B. 38 passed at the 1948 legislative sesssion. This bill was new 
legislation on tax foreclosure and repealed many sections of the 
statute relating thereto with the saving clause in Sec. 19 thereof as 
follows: 


“This act shall in no manner affect pending actions ° 
founded on or growing out of any statute repealed by this 
act.” 


Hence, if the foreclosure actions in question were commenced 
prior to May 21, 1943, the effective date of the set, the former statutes 
would control, which if true would bring the provisions of Sec. 77-2041, 
C. S. Supp., 1941, to bear on your problem. The pertinent part of this 
statute is as follows: 
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‘© * * * The Clerk of the district court, shall, immediately 
upon receipt thereof, pay the proceeds of such foreclosure 
sale to the county treasurer of such county or the county in 
which such city, village, school district, town, drainage district 
or irrigation district, or other municipal subdivisions or public 
corporation is situated, not however, exceeding in amount the 
taxes found due in such decree, with interest thereon and fee 
for certificate of sale, giving the county treasurer a certified 
statement thereof with a copy of such tax sale certificates, and 
the same shall be by the county treasurer applied and dis- 
tributed as provided by law. * * *” 


See also Nance County v. Thomas, 15 SCJ 73, 20 N. W. 2d 925. 


The terms of the above statute are clear and explicit; the duty of 
the clerk is manifest, and if compliance is had the question propounded 
need never arise. 


On the other hand, the amendments of 1943 apply to foreclosure 
actions commenced subsequent to the effective date of the act; but 
there is still further information lacking in your inquiry, for there are 
two general methods of foreclosing for delinquent taxes, and the pro- 
cedure of confirmation of sheriff’s sale is different. See Secs. 77-1901, 
77-1902, 77-1908, 77-1914, R. S. 1943. ; 


Generally speaking, if the proceedings are brought to foreclose a 
tax sale certificate the action should not be commenced until after the 
expiration of two years, and in that case confirmation of sheriff’s sale 
may be had at once. The other method is the foreclosing of a tax lien, 
and if this procedure be followed confirmation of sheriff’s sale cannot 
be held until the expiration of two years from date of sale. Following 
out the procedure, the duty of the clerk is clearly set forth in Sec. 
77-1914, R. S. 1948, which is as follows: 


“Upon confirmation of the sale, the clerk of the district 
court shall certify to the county treasurer the vear or vears of 
the taxes for which each tract or lot of land was sold, The 
treasurer shall thereupon cancel the taxes for such years and 
the proceedings shall operate as a release of such land from 
all liens for the taxes included therein. The delivery of the 
sheriff’s deed shall pass title to the purchaser, free and clear 
of all liens of every nature whatsoever and the interest or 
interests of all persons over whom the court had jurisdiction.” 


The clerk must follow the provisions of this statute in the per- 
formance of his duty; there is no provision of law allowing him a dis- 
cretion in this regard. He is a statutory officer who may act, in this 
instance, only as the statutes provide. The quoted section commences, 
“Upon confirmation of the sale,” the clerk shall do certain things; so 
not until the occurrence of that condition and only then is the clerk 
empowered to act, and then he must make distribution of the proceeds 
of the sale according to the provisions of Secs. 77-1915, 77-1916, 
R. S. 19438. 


, Thus is becomes clear that in either event the proposed plan 
should not be followed; in the first instance it is unnecessary and in 
the second it would be substituting the will, judgment, or discretion of 
unauthorized persons for the clearly expressed legislative will, and 
this has no sanction in the law. 
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Foreclosure Action— 
Set-Off or Counter-Claim 
February 1, 1946 


Mr. Robert R. Wellington, County Attorney, Chadron 


In answer to your recent inquiry asking for an opinion on the 
following question: 


: “In an action for the foreclosure of a tax sale certificate 
owned by the county or other municipal body, can a defendant, 
owner of the realty on which the certificate was issued, in his 
answer plead set-off or counter-claim on a disputed unliquidat- 
ed claim of the defendant against the county?” 


We offer the following: 
Sec, 24-825, R. S. Neb. 1943, states: 


“In any civil action instituted by the state, except in 
actions for the collections of revenue, or for school or other 
trust funds, or against defaulting officers and their bondsmen, 
the defendant may, as matter of defense, plead any set-off, 
counterclaim or cross-demand that he may have arising to him 
in his own right, and upon which an action could be main- 
tained by him against the state.’ 


In the case of State of Nebraska v. Homer Smith, 135 Neb. 428, 
281 N. W. 851, the state brought an action against Smith and others 
for the recovery of excise taxes due the state upon motor vehicle fuels. 
The defendants counter-claimed for the amount of taxes paid for the 
reason that the acts under which said taxes were paid were declared 
unconstitutional. The court stated in this instance that, since this was 
a civil action commenced by the state, was one for the collection of 
revenue and subject to the provisions of this statute prohibiting the 
filing of the set-off or counter-claim against the state. 


In the case of City of McCook v. Johnson, 135 Neb. 270, 281 N.- 
W. 69, the court stated that “a governmental subdivision purchasing 
and foreclosing a tax sale certificate on real estate does so as trustee 
of an express trust for the use and benefit of the state and all other 
governmental subdivisions are entitled to participate in distribution of 
the proceeds.” 


There can be little question that taxes are foreclosed by the 
county or other governmental subdivision as trustee of an express 
trust of the state as an agent of the state, and the same provision 
applies. It is our opinion, therefore, that where the county fore- 
closes tax sale certificates, the defendant cannot set-off or counter- 
claim against the county. 


Sale Confirmed—tTrusteeship Terminated 
August 3, 1946 


Mr, Willard M. Wilson, County Attorney, Holdrege 
You inquire: 
In tax foreclosure cases where the county bids in certain 
pieces of property and holds the same as trustee as an express 
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trust for the use and benefit of the state and all other govern- 
mental subdivisions, when is such trusteeship terminated? 


When the county has bid in certain parcels of land at the fore- 
closure sale and such sale is confirmed by the court, and the amount 
so bid paid the sheriff or clerk of the court, the trusteeship ends at the 
time the amount bid is paid to the sheriff or clerk of the district court. 


The case of City of McCook v. Johnson, 185 Neb. 270, mentioned 
in your letter, holds: 


“The express trust terminates on the sale of the certificate 
or on completion of the foreclosure thereof and the distribution 
of the proceeds.” 


We call your attention further to Drainage District v. Kirkpatrick- 
Pettis Co., 140 Neb. 530, where the court states on page 545: 


“Obviously, its rights as trustee ceased when the sheriff 
became possessed of the avails of the foreclosure sale, not in 
behalf of the plaintiff in that case, but as a public officer pos- 
sessing public funds. It necessarily follows that the principles 
announced in City of McCook v. Johnson, 135 Neb. 270, 281 
N. W. 69, are correct in all respects and are unconditionally 
approved.” 


It is therefore our opinion that when the amount bid has been con- 
firmed by the court and such amount is paid by the county to the sheriff 
or clerk of the court, upon such payment the express trust terminates 
and the county is deemd the owner, subject to statutory provisions 
for redemption. 


You should note the case of City of Grand Island v. Willis, 142 
Neb. 686, in’ which case there was a resolution passed by the county 
board that the county would bid in the property as trustee for the taxing 
subdivisions. Nothing was paid into court, but sale was confirmed and 
deed taken by the county. In that case the court stated that even after 
confirmation of sale, when the property is sold by the county the 
money received must be distributed pro rata to such taxing subdivisions. 
This case, however, was based upon specific agreement, and, further, 
the bid was not paid into court. 


If, therefore, your county made any arrangement or agreements 
as found in City of Grand Island v. Willis, express trust would not 
terminate as above indicated. 


Special Assessments Junior Lien 
June 26, 1946 
Mr. Joseph Ach, County Attorney, Friend 


We have your request for opinion of recent date in which you 
state in substance: that in the foreclosure of tax liens in your county, 
in some instances the county treasurer failed to include the amount 
of delinquent special assessments encumbering the real estate in- 
volved; that after decree of foreclosure, sale was had for an amount 
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less than that stated in the decree. These sales were later confirmed by 
the court and the sheriff delivered his deed to the purchaser. Subse- 
quently the unincluded delinquent assessments were discovered and 
the purchasers at the sale refuse to pay the same and demand that 
the impairment of title be removed. 


Sec. 77-1914, R. S. 1948, which is part of the tax foreclosure act, 
provides in part as follows: - 


‘““** * The delivery of the sheriff’s deed shall pass title 
to the purchaser, free and clear of all liens of every nature 
whatsoever and the interest or interests of all persons over 
whom the court had jurisdiction.” 


The language of this section of the statutes has been retained since 
its first enactment, Laws 1919, Ch. 59, Sec. 1, p. 165. 


The problem which you present concerns special assessments as 
distinguished from the general taxes which were the subject of the 
foreclosure proceedings. By statute the general taxes are a first lien and 
take priority over all other encumbances and liens thereon (Sec. 
77-208, R. S. 1948), and special assessments take priority over all other 
encumbrances and liens on the real estate except the first lien of gen- 
eral taxes (Sec. 77-209, R. S. 1943). This lien existed by virtue of law 
and there is nothing any county officer could have done to alter; 
abolish, or increase the priority thereof; it existed independent of the 
treasurer’s actions. Nor does the bringing of the action to foreclose the 
general taxes change the situation in any way. Since the lien of the 
special assessments was inferior to that of the general taxes which was 
foreclosed, sale under the decree and delivery to the purchaser of a 
sheriff’s deed in that action discharged the inferior lien as effectively 
as if it had been part of the decree. 


We have found complete support in these conclusions from the 
recent case of Polenz v. City of Ravenna, 145 Neb. 845, 18 N. W. (2d) 
510, in the facts of which it appeared that Polenz was the purchaser of 
two lots at a sale resulting from the foreclosure of delinquent general 
taxes and some special assessments and after confirmation was de- 
livered a sheriff’s deed. Later it appeared that while the whole of the 
special assessments became a lien from the date of the levy in 1921 
and 1922, yet the city did not certify the total amount to the county 
clerk, but as annual installments became delinquent they were certified 
to the county clerk and thereafter appeared on the tax records so that 
at the time of the sale to Polenz there were three of these annual in- 
stallments that the city had not certified to the county clerk, but as 
they become due were so certified and thus appeared on the tax 
records as an apparent lien and impairment of the title of Polenz. He 
then brought this action seeking a decree that the last three installments 
were not a lien, and to enjoin the collection or any attempt to collect 
them. The trial court found with him, and in confirming the decree the 
supreme court said in the opinion: 


“We think it clear from the provisions of the statutes 
that general taxes are a first lien, special assessments are a 
lien inferior thereto; that where property is sold at a tax fore- 
closure to satisfy the lien of general taxes, it cannot be sold 
subject to the lien of special assessments; and that when title 
passes to a purchaser by such a sale, it is free and clear of all 
such liens.” 
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We have gone into the Polenz case in considerable detail because 
it seems to be on all fours with your problem, the only difference being 
that in the Polenz case the omission of the city to act was voluntary, 
while in your case the omission of the county treasurer was apparently 
tl gg but that is of no consequence in the light of the above 

ecision. 


We believe the solution to your problem lies in the syllabus 
points of the Polenz case, which are: 


“Where property is sold at a tax foreclosure to satisfy 
the lien of general taxes, it cannot be sold subject to special 
assessments which are a junior lien.” 


and 


“Where title passes to a purchaser by such a sale, it is 
free and clear of all special assessment liens.” 
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Deep Well Irrigation Systems 
May 21, 1946 
Mr. Charles F. Adams, County Attorney, Aurora 


In your letter of May 18 you say: 


“There are a number of farms in this county irrigated 
with water produced by deep wells. The attention of the own- 
ers and operators of these farms has been called to the pro- 
visions of Section 46-267, R. S. 1943, providing as follows: 


““*Al] ditches, canals, laterals or other works 
used for irrigation purposes shall be exempt from all 
taxation, whether state, county or municipal.’ 


“Tt will be appreciated if you will advise me as to whether 
or not this provision of the statutes has ever been construed by 
either of your departments in connection with deep well irri- 
gation works and, if so, the extent to which the statute has 
been held applicable. It should be kept in mind that a deep. 
well irrigation system includes not only the well but the pump, 
the power unit and the ditches and laterals.” 


We do not find that the statute you speak of has ever been con- 
strued by the courts. 


As the statute may be applied to the property of the state and its 
governmental subdivisions, including public irrigation districts, it would 
be in accord with Sec. 2 of Art. VIII of the Constitution of the State 
of Nebraska. 


If it were attempted to apply this section to the property of pri- 
vate irrigation companies or private individuals, it would conflict with 
the constitutional provision. 


For this reason, therefore, we are of the opinion that it should be 
so construed as to accord with the constitutional provision and be ap- 
plied only to public irrigation districts, whose’ property is permitted to 
be exempted by the constitution. 


» 


Household Goods Exemption 


April 20, 1946 
Mr. John M. Neff, County Attorney, Lexington 


You call attention to the schedule for assessments of personal 
property authorized by the State’ Tax Commissioner, and particularly 
to the section devoted to household goods in which the exemption of 
$200.00 is allowed. You state that on the other side of the page there 
is a further provision of household equipment and the schedule for 
household goods is carried to that section. You inquire as follows: 


“The question arising is that in case the schedule shows 
household goods in the column in the left hand side to be less 
than $200.00 if the’ assessor must allow the difference between 
the $200.00 exemption and the amount shown for household 
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goods as a further deduction from the rest of the household 
equipment as shown on the right hand side of the schedule. 
There is the opinion of some that, regardless of the attempt 
to make a distinction, that household equipment and house- 
hold goods are one and the same thing, and the exemption of 
$200.00 should apply to the total of the two.” 


Sec. 2 of Article VIII, Constitution of Nebraska, contains the fol- 
lowing provision: 


“Household goods of the value of two hundred ($200.00) 
dollars to each family shall be exempt from taxation.” 


This provision is also found in Sec. 77-202, R. S. 1943. 


In view of the constitutional provision, it would seem to make no 
difference how the household goods are classified on the tax schedule 
as to whether or not they are entitled to exemption. If they are, in 
fact, household goods, each family is entitled to an exemption up to 
$200.00. 


I do not find that our Supreme Court has ever defined the term 
“household goods.”’ 


In the case of Kramer vs. Beebe, 186 Ind. 349, 115 N. E. 83, the 
Supreme Court of Indiana, in construing a somewhat similar tax 
statute, defined the term “household goods” as “Those articles with 
which a residence is equipped, other than fixtures, designed in their 
manufacture as instruments of the household, and embrace the articles 
necessary, convenient, or ornamental, requisite to enable the delinquent 
not merely to live, but to live in a convenient and comfortable manner.” 


The term “household goods” has been held to be wider than. the 
term “household furniture” and to include everything about the house 
that is usually held and enjoyed therewith, and which is of a permanent 
nature and is not consumed in its enjoyment. Webb vs. Dawnes, 93 
Minn. 457, 101 N. W. 966; Marffuam vs. Sengfelder, 24 Ore. 2, 32 P. 
676; Taylor vs. Crowe, 122 Ill. App. 518; Peter Schoenhofen Brewing 
Co. vs. Merrion, 67 Ill. App. 123. See also Words and Phrases, vol 19, 
page 718 et seq., 61 C. J. 415, sec, 489; 27 C. J. 984, sec. 7. 


In the light of the foregoing authorities, I believe that the term 
“household goods” as used in our constitution and in the statute above 
mentioned, is broad enough to include such articles are as usually listed 
under household equipment and are entitled to be included within the 
exemption of $200.00. 


Hybrid Seed Corn 
November 29, 1945 


Mr. Robert M. Armstrong, State Tax Commissioner 


In your letter of the 26th you request an opinion regarding the as- 
sessment of hybrid seed corn, for the purpose of taxation, in the hands 
of dealers in the various counties in the state. 
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The problem has a number of ramifications and usually depends 
upon facts surrounding each case with particular emphasis on the 
intent of the contracting parties. Personal property is listed and as- 
sessed with reference to quantity held or owned on April 1 in the year 
for which property is required to be listed. 


Sec. 69-417, R. S. 1948, states that, “Where there is a contract to 
se]l unascertained goods, no property in the goods is transferred to the 
buyer unless and until the goods are ascertained, but property in an 
undivided share of ascertained goods may be tranferred as provided 
in section 69-406.” Since it is highly improbable that undivided shares 
of unascertained goods will be sold, that question is eliminated from 
this discussion, 


Sec. 69-418, R. S. 1943, states: 


“(1) Where there is a contract to sell specific or ascer- 
tained goods, the property in them is transferred to the buyer 
at such time as the parties to the contract intend it to be 
transferred. 


“(2) For the purpose of ascertaining the intention of the 
parties, regard shall be had to the terms of the contract, the 
conduct of the parties, usages of trade and the circumstances 
of the case.” 


Sec. 69-419 sets out the rules for determining intent of the 
parties, and unless a different intention appears, the following are 
rules for ascertaining the intention of the parties as to the time at 
which the property in goods is to pass to the buyer. Rule 4, (1) of 
this section states: 


“Where there is a contract to sell unascertained or future 
goods by description, and goods of that description and in a 
deliverable state are unconditionally appropriated to the con- 
tract, either by the seller with the assent of the buyer, or by 
the buyer with the assent of the seller, the property in the 
goods thereupon passes to the buyer. Such assent may be ex- 
pressed or implied, and may be given either before or after 
the appropriation is made.” 


Rule 5 states: 


“Tf the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay the 
freight or cost of transportation to the buyer, or to a particular 
place, the property does not pass until the goods have been 
delivered to the buyer or reached the place agreed upon.”’ 


Thus, where the dealer has received corn and has identified it for 
the purchaser by placing tags bearing the name of the purchaser on 
the specific bags of said corn that are to be delivered to the purchaser, 
and all this is done before April 1, it is our opinion that the corn should 
be assessed to the purchaser. 


If some act is required by the seller before title passes, such as is 
set out in Rule 5 above, and such act is not accomplished before April 
1, it is obvious that the purchaser should not be assessed, since it is 
ownership of the personal property on April 1 which governs the matter 
of taxation. 
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Taking into consideration Rule 4, (1) above, the question’immedi- 
ately presents itself—what is meant by ‘deliverable state’? In many 
instances when such seed corn is sold the seed is not yet grown or 
harvested, and usually the purchaser has no way or method of ascer- 
taining when such goods are “appropriated to the contract.” 


It is our opinion that the best way to handle the matter, and one 
which will be most practical, is to assess corn to the purchaser in the 
event the dealer has received the corn under contract, has identified 
it for the purchaser on specified bags that are to be delivered to the 
purchaser, and this be done before April 1. This would be true even 
though the corn remains in the hand of the dealer, 


; It would be our suggestion that in all instances in matters of this 
kind the contract entered into between the seller and the purchaser 
state substantially that the corn shall become the property of the 
purchaser as soon as the same is received by the dealer and marked 
by him as the property of the purchaser and that the dealer shall have 
and retain a lien on said corn to secure the payment of the entire 
purchase price. Further, the contract should also contain a provision 
which would entitle the seller to refund the payment made and cancel 
the order if unable to procure the corn by reason of crop failure. If a 
copy of such contract were placed in the hands of each dealer for 
inspection by the various assessors, much trouble could be averted. 


imported Materials Stored— 
Immune State Taxation 


May 2, 1945 
Mr. Robert M: Armstrong, State Tax Commissioner 


You say: 


“Ts manufactured binder twine imported from a foreign 
country and stored in the State of Nebraska by the original 
importer for sale to local dealers after April 1st, subject to 
taxation? Where the original importer stores the twine in the 
original packages in warehouses located in Nebraska before 
April 1st and after April 1st sells the same to a local firm for 
the purpose of resale to farmers before July 1st, is it subject to 
taxation in the hands of the retailer who purchased it from the 
importer after April 1st?” 


In the recent case of Hooven and Allison Co, v. Evatt, decided by 
the U. S. Supreme Court April 8, 1945, Law Ed. Advance Opinions Vol 
89, No. 12, 856, which went to the Supreme Court on a writ of certi- 
orari to the Supreme Court of Ohio to review a decision affirming the 
action of the State Board of Tax Appeals in sustaining an assessment, 
for state ad valorém taxes, of materials imported by a manufacturer 
into the United States, the facts are those stated in the opinion on 
page 854: 
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“Respondent, a tax official of the state of Ohio, has as- 
sessed for state ad valorem taxes certain bales of hemp and 
other fibers belonging to petitioner. The fibers had been 
brought from the Philippine Islands or from other places out- 
side the United States. When assessed for the tax, they were 
stored in the original packages in which they had been imported, 
in petitioner’s warehouse at its factory at Xenia, Ohio, prelim- 
inary to their use by petitioner in the manufacture of cordage 
and similar products.” 


The Supreme Court reversed ‘the case. The eighth and ninth 
paragraphs of the syllabus are as follows: 


“8. A manufacturer’s stock-pile of imported materials, 
stored in the original packages in a warehouse at the factory 
pending use in the manufacturing process, retains the charac- 
ter of imports entitled to constitutional immuity from state 
taxation. 


“9. The regulatory effect of a tax, otherwise permissible, 
is not in general affected by retention of the merchandise in 
the original package in which it has been transported.” 


The Supreme Court of Washington, as stated in a footnote on 
page 855, has held contrary to the decision of the Ohio court. Wash- 
ington Chocolate Co. v. King County, 152 Pac. (2d), 981. Under the 
authority of the Evatt case, which we assume to be binding upon our 
Supreme Court, we would be of the opinion that the binder twine 
would not be taxable until after bulk was broken and the twine placed 
on sale to local dealers. 


Motor Vehicles—Schedule of Actual Values 
June 28, 1945 


Mr. Robert M. Armstrong, State Tax Commissioner 


We have your letter of June 23 with reference to the increase - 
in the taxes on motor vehicles which is occurring within the state by 
reason of our method of taxation of this class of personal property. 
You make reference to Section 77-1239, Revised Statutes 1943, and 
Section 77-1240, Revised Statutes 1943, under which the State Tax 
Commissioner prepares a schedule of actual values to be assessed upon 
the several types of motor vehicles and to be certified to the county 
clerks of the several counties on or before April 1 of each year. 


In Section 77-1240 it is provided: 


“The county assessor of each county shall-compute the 
actual value of such motor vehicles on a flat-rate basis taking 
into consideration the schedule of actual valuations prepared 
by the Tax Commissioner, as provided by section 77-1239, and 
the same shall be equalized by the county board during its 
regular annual session as a board of equalization.” 
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It will’ be noticed, (a) that the list to be prepared by the State 
Tax Commissioner is not made binding upon the county assessor, whe 
is expressly directed to compute the actual value of the motor vehicles 
and is only required to take into consideration the schedule prepared 
by the State Tax Commissioner; and (b) that no notice to anyone is 
required by the sections in question. 


Although the matter is not free from doubt and it is possible to 
make a plausible argument that the State Tax Commissioner actually 
values the automobiles and that the county assessors are required 
to follow his valuations, still it would seem to us that the better con- 
struction and the one which should be placed upon the section in 
question is that what is required to be done by the State Tax Com- 
missioner is to prepare a schedule which may cr may not be followed 
by the county assessor and which is to serve merely as an advisory- 
basis, not binding upon the county assessor except so far as it may 
be persuasive by reason of its intrinsic merit. 


Originally the problem presented to the State Tax Commissioner 
in preparing this list was merely the manufacturer’s price less an appro- 
priate deduction for annual depreciation. There is now another factor 
to be considered, and that is the present used car value, coupled with 
the ceiling price, which governs the actual sale price on the market, of 
the individual automobile. 


Stated differently, we now have a factor of appreciation to con- 
sider as well as the factor of depreciation. 


,This may fairly result in the increase of the valuations placed on 
these used automobiles and motor vehicles. 


However, the State Tax Commissioner is still in a position to 
furnish an advisory list not binding upon the county assessor, but re- 
fiecting data, state-wide in character, which he is in a better position 
to collect and evaluate than is the individual county assessor, and 
which is therefore of great value to the local assessor. 


Having come to this conclusion, we are of the opinion that the 
provisions of Section 77-1506 apply only to the action of the county 
board of equalization in raising assessments made for the current year 
and require notice only where such assessments are raised. 


Tanks Storing Skelgas and Blaugas 


May 16, 1946 
Mr. Julius D. Cronin, County Attorney, O’Neill 


You ask us with respect to the proper place and proper method 
for the assessment of storage tanks used by dealers in your county for 
storing Skellgas and Blaugas. 


We assume that the tanks in question are temporary fixtures, 
which have not become a portion of the real estate and which are 
used by the dealers under a lease permitting their removal They 
were, of course, located in your county on April 1, 
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_. Under these circumstances, we believe that the tanks should be 
listed by the dealer as personal property controlled by him as agent 
under the provisions of Sec. 77-1201, R. S. 1943. 


Your attention is also called to Sec. 77-1202, R. S. 1948, which 
is as follows: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school 
district where the owner resides, except that property having 
local situs, like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such 
situs.’ 


It would seem to us that these tanks would have a local situs and 
that they should be taxed locally. 


Any agreement of the agent that.he shall pay the taxes would 
not, of course, be binding on the taxing authorities. 


Your attention is also called to the provisions of Secs. 77-1231 
to 77-1235, inclusive, which would seem to provide sufficient means 
for compelling a true statement of the ownership and a listing of the 
property in question to the true owner. 


DELINQUENT TAXES 


Distributing Sum Recovered from Sureties 
December 26, 1946 
Mr. Arthur W. Kummer, County Attorney, Columbus 


We have your request for an opinion on the following state of 
facts: 


Late in 1942 your county brought suit against the sureties on a 
former county treasurer’s bond charging that he failed to perform his 
duty as to the issuance of distress warrants to recover delinquent per- 
sonal taxes. A settlement between the county and the sureties has been 
completed and the question now to be solved is the proper manner of 
distributing the avails of the suit. 


In such cases the action is for the benefit of all the taxpayers of 
your county but that does not mean that each taxpayer personally re- 
covers any money, the county receives it for the benefit of the taxpayer 
and ordinarily the judgment speaks as to the distribution of the sum 
recovered but if it does not so designate and the money is paid to the 
proper agent of the county, which would be the county treasurer, then 
he must make distribution thereof similar to his distribution of tax 
payments made in the usual course of business; however in so doing he 
is confronted with an unusual situation for obviously he cannot dis- 
tribute the money in precisely the same way as taxes paid in the cur- 
rent year since it is in the nature of damages and while it is true that 
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the county has been damaged as a whole yet it is a proportionate dam- 
age, each taxing subdivision has been damaged in a different amount, 
therefore it should receive an amount in proportion to its deficit. 


We are also confronted with the fact that the amount recovered in 
the suit is not the total amount of delinquent personal taxes for which 
the treasurer failed to issue distress warrants but probably is about the 
damage the county would have been able to prove. 


A further fact to consider is that the delinquent personal taxes for 
which the treasurer failed to issue distress warrants probably covered 
a period of several years. 


There should be an equitable distribution of this sum among the 
taxing subdivisions of the county and while this sum as such cannot 
be considered a tax payment yet, in equity, the taxpayers of the various 
taxing subdivisions should receive the benefit, 


We have made an exhaustive search of reported cases and find 
none to suggest a rule to follow; the statutes of this state do not cover 
such a situation; found no text bearing upon the problem, but after 
eareful consideration and consultation we suggest the following 
formula: ; 


Let a computation be made of the total amount of delinquent per- 
sunal taxes for which a distress warrant should have been issued in 
the entire county for the earliest year within the period of the suit. 


Then for the same year compute the total amount of such taxes 
in each of the taxing subdivisions separately and compute the propor- 
tion that each one bears to the whole, then, based on that proportion, 
eredit each of the taxing subdivisions with the amount determined out 
of the sum received as avails of the suit. ~ 


Then credit each of the accounts and funds of each taxing subdi- 
vision with the proper amount computed by using the mill levy for 
that year and treating the amount credited to the taxing subdivision 
as taxes paid. 


Follow the same procedure for the next oldest delinquent tax year 
and so on taking each year in turn until the sum is exhausted. 


We think this is about the only procedure that could be followed 
although we recognize the extra work entailed. It would be inequitable 
to arbitrarily distribute this sum among the taxing subdivisions because 
the percentage of delinquent taxes is much greater in some taxing sub- 
divisions than in others and those who paid their taxes bore the burden 
of the deficit and thus are justly entitled to their full share of the 
benefits from the sum recovered in the suit. 


It would be well to bear in mind that the crediting of these various 
amounts does not constitute a payment of the delinquent taxes, and no 
delinquent taxpayer is relieved from his obligation to pay all of his 
delinquent taxes. The record may only be cleared by following the 
provisions of the statute with reference to the issuance of distres 
warrants and the service and return thereof. : 
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TAX EXEMPTIONS 


Governmental Subdivisions Other State— 
Not Tax Exempt 


March 7, 1945 
Honorable Dwight W. Burney, State Senator é 
You say: 


“Concerning Legislative Bill 8389 which is before the Legis- 
lature. I should like an opinion as to whether or not, if a 
city or county in an adjoining State should buy a bridge 
across the Missouri River, would that city or county pay taxes 
on the approach and abutment in Nebraska.” 


Under Section 2, Article VIII, of our state constitution, it is 
provided: 


“The property of the state and its governmental subdi- 
visions shall be exempt from taxation. * * * ” 


Such other exemptions as are provided in said section would have 
no application and you will note that the exemption in question 
applies only to property of the State of Nebraska and its govern- 
mental subdivisions and does not apply to the property of any other 
~ state. 


It is plain, therefore, that the bill on its face does not purport 
to grant a tax exemption which would, of course, be unconstitutional, 
but consents only that municipal and quasi-municipal corporations in 
other adjoining states may acquire certain property within the state. 


In our opinion, the bill as it stands does not attempt to grant 
any tax exemption and any property acquired under it would be sub- 
ject to taxation in Nebraska. However, it might be contended that the 
consent expressed by the bill would imply an attempted exemption from 
taxation and thus nullify the bill, and in order to avoid this possible 
interpretation we would suggest that an amendment be made sub- 
stantially as follows: 


“Provided that the consent herein granted shall not be 
construed to exempt any property acquired hereunder from 
taxation.” 


We suggest that this proposed amendment be submitted to your 
official bill drafter for confirmation and preparation of the proposed 
amendment in case it seems advisable to you to do so. 


Instructors Homes at College 
November 14, 1946 


Mr. Walter G. Huber, County Attorney, Blair 


You say: 
“JT would like an interpretation of the * * * statutes with 
reference to the following factual situation: Dana College 
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purchased four tracts of land respectively on July 23, 1945, 
May 4, 1946, July 3, 1946, and August 7, 1946 for purpose of 
providing housing for members of the faculty. The first three 
tracts are located across the street from the campus on what 
is known as College Hill outside the limits of the City of Blair. 
Trace Four is located in the City of Blair, Nebraska, about 
one mile from the campus. I understand that the faculty 
members using,these tracts for homes do not pay rent on them 
but the rental] value is taken into consideration as a part of 
their salaries.” , 


In the case of American Province of Servants of Mary Real 
Estate Corporation v. Douglas County et al, 23 N. W. (2nd) 714, 
it was held by our Supreme Court that the date of determining and 
placing a real estate assessment upon the tax rolls would not determine 
the date at which property acquired by tax exempt agency became 
exempt, but the fact of its exemption was determined by the date 
when the levy based on the assessment was actually made. This does 
nct affect your situation. Your question is rather whether the 
property in question comes under Sub-Division Three’ (3) of Section 
77-202, Revised Statutes Nebraska 1943. 


It was early held by our Supreme Court (First Christian Church 
of Beatrice v. City of Beatrice, 39 Neb. 432) that use rather than 
ownership governed for the purpose of exemption. The statute re- 
ferred to in that case was not the same statute which is here under 
consideration, nor under the same constitutional provisions, but the 
constitutional provisions and the statute under which it was decided 
were, in their application to the present situation, entirely compar- 
able to the present constitutional provision and statute. That case 
would not affect any building so situated as the buildings are here 
but affected property belonging to a religious organization not used 
by them for religious purposes, but rented out commercially and the 
avails accumulated for possible future use in the erection of a church 
edifice on the property. 


In your case the buildings situated on the tracts in question are 
used for the accommodation of instructors in Dana College who are 
unquestionably advantaged by being close to their work and whose 
close proximity unquestionably advantages the college as well as 
themselves. 


We can not see any distinction between the homes of instructors 
and dormitories for the use of students which are erected upon or 
close to a college campus for the convenience of students. 


In the case of Watson v. Cowles, 61 Neb. 216, the facts were 
somewhat different from the instant case. In Watson v, Cowles case 
the court says, 61 Neb. 216, 217: 


“The property was used exclusively for school purposes during 
the year 1898, and was, therefore, not subject to taxation for 
that year. Upon this point the case of Scott v. Society of 
Russian Israelites, 59 Neb. 571, is decisive. Whether the 
building was used exclusively for educational purposes during 
1896 and 1897 is not clear from the evidence. The decision 
of the district court resolving the issues in favor of the de- 
fendant is to be construed as a finding that it was not so 
used. It is conceded that Prof. W. H. Barrett, the lessee of 
the building, was conducting therein, in 1896 and 1897, a 
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commercial and preparatory school; but it is claimed that he 
occupied some of the rooms as‘a habitation for himself and 
family. The testimony tends to support this claim, and we are 
disposed to think that the trial court was justified in concluding 
that it was established. The burden of proof was on the 
plaintiff; he was required to show affirmatively the facts that 
render his property exempt from taxation. The evidence 
warranted the court in finding that Professor Barrett occupied 
the building with his family, but it did not furnish any basis 
for an inference that such occupancy had any proper relation 
to the conduct of the school. If he lived in the building as 
a matter of mere personal convenience or advantage, and not 
because it was necessary in the discharge of his duties as an 
educator, or to promote the success of his school, then it is 
evident the property was not used exclusively for school pur- 
poses, and consequently was not exempt from taxation.” 


The real decision of the court is epitomized in the third heading of 
the syllabus, which is as follows: 


“Tf a building is used at the same time for school purposes and 
as a family residence by the person having charge of the 
school, it is not exempt from taxation for general revenue, 
unless the residential use is incidental to the other and asso- 
ciated therewith in such wise as to be regarded as a part of it.’’ 


In this connection we should compare the holding of the court 
in the Central Union Conference Ass’n. v. Lancaster County, 109 Neb. 


106, 189 N. W. 982: 


“Farm and dairy property used for school purposes are 
exempt.” : 


House of Good Shepherd v. Board of Equalization, 113 Neb. 
489, 203 N. W. 632: 


“Laundry owned and used by charitable institution in carrying 
on its work is exempt.” 


These cases should be distinguished from the decisions in Y.M.C.A. 
vs. Lancaster County, 106 Neb. 105, 182 N. W. 593, and Y.M.C.A. vs. 
Douglas County, 60 Neb. 642, 83 N. W. 924: 


“Portion of building of charitable institution used for business 
purposes was not exempt.” 


And, of course, from the decision in re Masonic Temple Craft, 129 
Neb. 298, 261 N. W. 569; 129 Neb. 827, 263 N. W. 150: 


‘“‘Where two lower floors of building were rented for commer- 
cial purposes and two upper floors were used exclusively for 
religious, charitable and educational purposes, part of the 
taxable value of the lot could be considered in determining 
total taxable value of property.” 


Our conclusion is that the case of Scott v. Society of Russian 
Israelites, 59 Neb. 571, referred to in the Watson case is still in 
effect and was not reversed or modified by the Watson case and 
that the property in question is exempt and should be stricken from 


the tax roll. 
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Irrigation District Real Estate 
August 30, 1945 
Mr. John H. Steuteville, County Attorney, Bridgeport 


You request our opinion on the following statement of facts: 


“Some years ago an Irrigation District foreclosed on some 
land for irrigation and state and general taxes, school district, 
county ete. 


“The Court later confirmed the sale, in due course, but no 
deed was called for and no deed issued by the sheriff until 
about ten years later, in 1942. The Irrigation District was 
the bidder who bought the land at sheriff’s sale. For some 
reason, neglect or otherwise, the District did not get a deed 
for about ten years. 


-“In the meantime, some years’ taxes were paid, from 
about 1932 to 1936 and then the taxes were unpaid and now 
stand on the books, that is, the state and county taxes. 


“Now, the question is, from 1936 to 1942, in April, the 
land was taxed for state and county, while in the name of 
the original owner but there was on the records of the Clerk’s 
office, in District Court, the decree of confirmation of the sale 
to the Irrigation District, but no deed issued under the order 
of confirmmation. 


“Now was this land taxable for state and county while the 
decree of confirmation was of record, but before the deed 
was actually issued, that is, was the ownership by the Irrigation 
District such, before they "got the deed and before the sheriff 
executed the deed, that the land was not taxable, or was it 
taxable notwithstanding the fact that the deed had not been 
executed? 


“In other words, are those remaining taxes, for state 
and county, for the years 1936 to 1941 inclusive valid, and a 
lien now in favor of the county, or are they invalid?” 


You apparently assume that the property of an irrigation district 
is exempt from taxes. I believe this is a safe assumption, although 
I find no case where the precise question has been decided by our 
Supreme Court. However, this department has expressed the opinion 
that the property of irrigation districts is exempt (Opinions of Attorney 
Genéral 1927-1928, page 319), and in the case of Platte Valley Public 
Power and Irrigation District v. County of Lincoln, 144 Neb. 584, 14 
N. W. (2d) 202, in which it was held that the property of publie 
power and irrigation districts is exempt from taxation, the court 
appeared to assume that the same is true of irrigation districts 
(page 590). 


The theory is that an irrigation district organized under Chapter 
46, Article 1, R. S. 1948, is a “governmental subdivision.” Section 2 
of Article VIII of the Constitution and Section 77-201, R. S. 1948, 
both provide that “the property of the state and its governmental 
subdivisions shall be exempt from taxation.” 


The question is: When does the land become the property of 
the irrigation district; is it when the sale is confirmed or when the 
deed is issued or when the deed is filed for record? 
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I have been unable to find any statutory provision which seems 
directly applicable to the situation presented. I conclude, therefore, 
that the question must be determined by application of the ordinary 
rules of law pertaining to conveyance of property. 


It appears to be the generally accepted rule that property passes 
to the purchaser at a judicial sale on confirmation of the sale and that 
the issuing of a deed to the purchaser is merely a ministerial act and 
the deed, when given, relates back to the sale and the contract there 
made, assuming, of course, that the purchase price has been paid in 
full and all things done entitling the purchaser to a deed. Cropper 
v. Brown, 76 N. J. Eq. 406, 74 A. 989, 1389 A. S. R. 770; Hardman 
v. Brown, (W. Va.) 88 S. E. 1016; 35 C. J. 64, Sec. 96. 


Although Section 77-1914, R. S. 19438, provides that “the delivery 
of the sheriff’s deed shall pass title to the purchaser free and clear of 
all liens of every nature whatsoever and the interest or interests of 
all persons over whom the court has jurisdiction,” it seems clear from 
an examination of the provisions of Section 77-1917, R. S. 1943, that, 
assuming the foreclosure proceedings to have been valid and regular, 
the confirmation of the sale terminates the right of redemption and 
divests the former owner of all right, title and interest in the property, 
and that the execution and delivery of the deed is purely ministerial. 
Peterson v. Swanson, 133 Neb. 164, 274 N. W. 482; Nolan v. Klug, 
134 Neb. 860, 279 N. W. 791. The filing of the deed merely serves 
to charge the public generally with notice of the transfer of title. 
The taxing authorities must be presumed to know of the tax fore- 
closure proceedings and the transfer of title thereby effected. It has 
been said that if the deed is not executed and delivered within a 
reasonable time after the order of confirmation title nevertheless rests 
in the purchaser. 31 Am. Jur. 489, Sec. 162. 


We conclude, therefore, that the land became the property of the 
irrigation district, within the meaning of the constitutional and statu- 
tory provisions exempting property from taxation, at the time the 
order of confirmation of the sale was entered, and that the taxes 
subsequently assessed against it are invalid. 


Municipality Exempt—Method for Correction 
: November 18, 1946 
Mr. H. A. Brubaker, County Attorney, Nelson 


In your letter of October 12 you give the history of the property 
of the Southern Nebraska Power Company, a Nebraska corporation, 
formerly serving Superior and other Nebraska towns, purchased by 
the Consumers Public Power District and subsequently acquired by the 
City of Superior. 


It appears that during the tax year of 1941 the property was 
acquired by the City of Superior. 


It would appear that payments in lieu of taxes have not been 
made by the city since the acquisition of the property by the city, for 
the tax years of 1943 to 1946, inclusive. 
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We are clearly of the opinion that the City of Superior, since 
it is a municipal subdivision of the state, is not now, and never has 
been since it acquired the property in question, liable for any payments 
in lieu of taxes thereon. This is because this property is exempt 
because the city is a governmental subdivision of the state. See 
Piatte Valley Pub. Pow. and Irr. Dist. v. Lincoln County, 144 Neb. 
584, 14 N. W. 2d 202. 


Since these payments are not chargeable to the city, they might 
huve been stricken by the county assessor at the time he made up 
the tax lists, or, in case of his failure so to do, might have been cor- 
rected by the county clerk prior to the time of the meeting of the 
county board of equalization. Thereafter the question might have 
been raised before the county board of equalization, but on the failure 
of the county board to act, it would seem that the city would be 
relegated to proceedings under Secs. 77-1729 and following, R. S. 
1948. This would, of course, involve action by the county board. The 
whole matter may, of course, be postponed to the next tax year and 
the tax lists then corrected as above indicated. 


Property Exempt, Depends on Use 
July 22, 1946 


Mr. Arthur O. Auserod, County Attorney, Bartlett 
You write: 


“As County Attorney of Wheeler County, it has become 
my duty to foreclose the delinquent taxes upon Lot 12, Block 
2, Original Town of Bartlett, Nebraska. 


“The record title to this lot stands in the name of Wheeler 
County Post No. 107, Department of Nebraska of The Ameri- 
can Legion, which claims by reason of its ownership thereof, 
that such property is exempt from taxes. 


“Ts the fact alone that such property is owned by such 
Legion Post sufficient to exempt it from taxation? If not, 
what showing does such Post have to make to exempt it from 
taxation under paragraph 3 of Section 77-202, R. S. Neb. 
1943, or other appropriate statute?” 


You will note that Sec. 77-202, R. S. Neb. 1943, which adopts 
the language of Sec. 2, Art. VIII, of the State Constitution, says: 


“Property owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either the 
owner or user;’”’ etc. (emphasis supplied). 


Our supreme court has frequently held that the right of property 
to be exempt depends upon the use as well as upon the ownership of 
the property. Central Union Conference Association v. Lancaster 
County, 109 Neb. 106, 189 N. W. 982; St. Elizabeth Hospital v. Lan- 
custer County, 109 Neb. 104, 189 N. W. 981; North Platte Lodge 
B. P. O. E. v. Board of Equalization, 125 Neb. 841, 252 N. W. 313; 
Y. M. GC. A. v. Lancaster County, 106 Neb. 105, 182 N. W. 593. 
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Some years ago this office gave its opinion. to the effect that 
real estate owned by the American Legion is not exempt from taxation 
unless it is further shown that the property is used exclusively for 
educational or charitable purposes, and not for financial gain or profit 
to either the owner or user. We adhere to that opinion. I find no 
case where the supreme court has passed on this question as it relates 
to property owned by the American Legion. The American Legion 
is a nonprofit organization and could probably meet the requirement 
as to ownership, provided the property is being used exclusively for 
charitable or educational purposes, 


GASOLINE TAX 
Fuel for Aircraft 


March 20, 1945 


Senator Sam Klaver 


You inquire as to the possible amendment of L. B. 282 so as to 
impose a tax of five cents per gallon upon fuels purchased for and 
used in aircraft within the State of Nebraska, and to so distribute 
same that after making refunds, 20% of the balance shall be credited 
and shall enure to the State Assistance Fund. In other words, to 
restore the provisions of Sec, 3-117, Rev. St. 1943, which, with other 
provisions of Ch, 8, Rev. St. 1948, are repealed by L. B, 282. 


In our opinion such an amendment would be constitutional under 
both the State and Federal Constitutions. You ask if there is any 
Federal Act which would prevent such amendment. We know of no 
federal law now in effect which would in any way interfere with the 
distribution proposed, nor have we been able to find any such law. 


GASOLINE TAX REFUNDS 
Agricultural Purposes 


July 2, 1945 


Mr. Clay Wright, Chief, Division of Motor Fuels, Department of Agri- 
culture and Inspection 


Reference is made to your communication of recent date, request- 
ing an opinion concerning Sec.. 66-452, 1943 Rev. St., which section 
is as follows: 


“Every recipient of a permit, as described in section 
66-449, shall be regarded as purchaser and claimant, if he has 
paid, for any one purchase, the excise tax to a distributor 
upon forty or more gallons of gasoline or motor vehicle fuel, 


eae ee 


which gasoline or motor vehicle fuel was or is to be used solely 
and exclusively by such person for propelling or operating 
a stationary gas engine, tractor, combine, or machinery used 
solely for agricultural purposes in the state...” 


In the construction of this particular section of the statute, we 
maust give effect to the terms thereof in the light of the intent of the 
Legislature, as expressed in the act. First of all, the gas tax, or 
motor vehicle fuel tax, is more than a use tax. It is described as an 
excise tax, Pantorium v. McLaughlin, 116 Neb. 61. Although it does 
have for its purpose the raising of money to construct and maintain 
highways, in the opinion in the above cited case it is directly stated 
that the use to which the gasoline or other fuel may be put by the 
purchaser is not a factor, whether upon land or water, the highway 
or the farm, is entirely beside the question. Citing In re Opinion 
of the Justices, 123 Me. 573. So we are confronted then with a use 
and excise tax on motor vehicle fuels which the opinion in the above 
cited case states may be collected from any purchaser of the fuel, 
irrespective of the use to which it is put. 


We must assume that the Legislature had the taxing statutes and 
the decision of the Supreme Court in mind when they passed Sec. 
66-452. It is an express exemption or limitation on the tax imposed, 
and in this respect the use to which the motor vehicle fuel is put is 
the deciding factor, for the’ statute specifically says “used solely and 
exclusively . . . for agricultural purposes ... ”. We then must de- 
termine the meaning of the term “agricultural purposes.” Generally 
speaking, agriculture has been defined as the art or science of culti- 
vating the ground, including harvesting of crops and rearing and 
managing of livestock, the production of plants and animals useful to 
man, and, in its general sense, includes gardening or horticulture, fruit ~ 
growing, and storage, etc., and covers all things ordinarily done 
by the' farmer and his servants incidental to carrying on his branch of 
industry. 8 C.J.S. 365. In a very limited sense, the term has been 
defined to be the cultivating of grain and other field crops for man and 
beast, and the determination of your questions depends upon the 
intent of the Legislature manifest by the statute itself, whether the 
intent was that agricultural purposes should be defined in its limited 
sense or defined in the broad, general sense, as stated above. 


The tax on motor vehicle fuels has been gradually increased 
through the years since the first motor vehicle fuel tax was imposed, 
and as such became a burden on the farmer who was required to use 
motor vehicle fuel in the operation of the machinery and the conduct 
of his farming operations, a burden which did not seem justified, since 
the tax he paid was used for the purpose of constructing and main- 
taining highways, the benefit of which he shared with the general 
public. By the enactment of the above section, the Legislature in- 
tended to relieve the farmer of this burden, to encourage\him in the 
use of mechanical contrivances in his farming operations so that 
productivity of the soil would be greater, and as he profited the state 
as a whole profited. ‘N 

It appears that the Legislative intent, in the enactment of the 
above section of the statute, was that the farmer should be reliéyed 
of the burden of motor vehicle fuel tax in his farming operations, and 
that the use to which the motor vehicle fuel is put by the farmer is 
the determining factor in establishing his right to a refund of the 


fuel tax. 
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You specifically inquire: 


“Ts work done by soil conservation districts, such as con- 
touring, terracing, filling erosion ditches, planting trees and 
seeding old fields entitled to refund?” 


The answer to the above seems to us to be in the affirmative. The 
only purpose for soil conservation, contouring, terracing and other 
things mentioned is to increase the productivity of the soil and to 
enable the farmer to grow crops on portions of his farm not otherwise 
arable, and therefore certainly should be considered within the mean- 
ing of the statute. 


Your second inquiry: 


“Does weed eradication, such as done by the Department 
of Agriculture, which consists of treating weeds in the field, 
along fence rows and in ditches and along roads and highways 
come under the refund law?” 


We must answer this question in the affirmative. By statute, a farmer 
is required to cut the weeds along the boundaries of his farm, and 
still further statutory regulation provides for the creation of districts 
and the method of combatting the growth of noxious weeds. The 
Legislature has long recognized the damage done to growing crops by 
weeds, and since the cultivation of crops is not only to stir the soil, 
but to destroy the weed growth among the crops, it cannot well be said 
that the use of motor vehicle fuel by the farmer in cutting of weeds 
was not within the provision of the refund statute, 


Your third inquiry: 


“Does ditching on farms for drainage, diking to keep 
flood waters off farms, land leveling, and digging irrigation 
and farm wells, whether done by the individual or by a 
district formed for this purpose, or by a commercial company, 
or by a power or irrigation district come under the refund 
law?”’ 


We are committed to the theory that the use to which the motor 
vehicle fuel is put is the determining factor in deciding the eligibility 
of the user to the refund of the tax paid. We are not, therefore, con- 
cerned with who performs the act of ditching, draining, diking, and so 
forth. ~The sole purpose of these activities is to make the soil pro- 
ductive, and such activities are vital in the case of land completely 
barren unless drained or irrigated, and without any question comes 
directly under the provision of the refund statute. It may be well 
to note that motor vehicle fuel used in the’ operation of a stationary 
engine on a farm comes specifically within the terms of the act. This 
stationary engine may be used to generate power and lights in farm 
buildings, or operate electrical contrivances such as cream separators, 
milking machines, grinding of feed, so long as its use is confined to 
the farm. 


We believe that in the construction of this act by your depart- 
ment that if, when claim is made for refund, an analysis be made of 
the use to which the motor vehicle fuel was put, without regard to who 
used it, and if from your analysis you find that the fuel was used for 
an agricultural purpose, that you then may properly allow the refund. 
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INHERITANCE TAXES 


Creation of a Joint Tenancy 
November 1, 1946 


Mr. Oscar A. Drake, County Attorney, Kearney 
You request our opinion as follows: 


“Our County Judge has asked me to obtain your opinion 
with reference to liability for.inheritance tax under the law 
of Nebraska, Section 77-2002, as amended by session laws of 
1945, Page 604. 


“During the administration of an estate, in which a 
will, which was allowed to probate, did not mention a bequest 
of Government Bonds, considerable discussion was had with 
reference to certain E. and G. ‘Bonds which had been purchased 
by the testator in various amounts over a period of approxi- 
mately 5 years, where an heir-at-law was named as co-owner 
of the bonds. The bonds remained in the possession of the 
testator, until his death. During the discussion, it was sug- 
geted that these bonds would be delivered to the co-owner, 
and would not be listed upon the inventory of the estate. 


“Our County Judge desires to have me as County 
Attorney, obtain an interpretation of the said Section 77-2002, 
for the purpose of determining whether I should require the 
payment of inheritance tax by reason of gift in contemplation 
of death, with reference to these bonds. Another problem which 
presents itself in this matter, is the exemptions. In the event 
that the heir-at-law was a legatee or devisee under the terms 
of the will, would the $10,000.00 exemption be applied to such 
devisee, or bequest, and then would another $10,000.00 exemp- 
tion be applied to the gift of the bonds, in the event that you 
decide that these bonds are a gift under this section, as of the 
time that the bonds were issued? In other words, what is the 
date of the gift made in contemplation of death, and is there 
any Statute of Limitations to the collection of inheritance 
tax?” 


Sec. 77-2002, R. S. 1943, as amended (Sec. 77-2002, R. S. Supp. 
1945), reads as follows: 


“Any interest in property or income therefrom which 
shall be transferred by deed, grant, sale or gift, in trust or 
otherwise, made in contemplation of the death of the grantor, 
or intended to take effect in possession or enjoyment, after his 
death, or where. by reason thereof, any person shall become 
beneficially entitled in possession or expectation to any 
property or income thereof, shall be subject to tax at the 
rates prescribed by sections 77-2004 to 177-2006, except 
property exempted by the provisions of section 77-2007 or by 
section 77-2007.01 of the uniform reciprocal transfer tax act.” 


The exceptions mentioned in Sec. 77-2002, as amended, do not 
apply to this case and need not be considered. 


If a joint tenancy in these bonds was not created, there would 


seem to be’ little doubt that they are subject to inheritance tax. 
However, it appears from your statement that the bonds in question 
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were held by the testator and his heir-at-law as joint tenants, and, 
for the purpose of this discussion, it will be presumed that that is the 
fact. Title to these bonds, therefore, rests in the surviving heir-at-law 
immediately upon the death of the testator and the bonds should not 
be listed in the inventory or included as a part of the assets of the 
estate. 14 Am. Jur. 79, Sec. 6. 


The tax imposed by Sec. 77-2002, above quoted, is not, however, 
a tax on the property or assets of the estate, but is a tax on the 
right to receive property. Inheritance Tax Division v. Chamberlain’s 
Estate (Wash.), 153 Pac. (2d) 305, 156 A. L. R. 552. It is an excise 
tax imposed on the privilege of transmitting or receiving property 
upon the death of the owner. 28 Am. Jur, 12, Sec. 10, and cases cited. 


It will be noted that Sec. 77-2002 imposes the tax on transfers 
of property “made in contemplation of the death of the grantor, or 
intended to take effect in possession or enjoyment, after his death, or 
where, by reason thereof, any person shall become beneficially entitled 
in possession or expectation to any property or income thereof,” etc. 


The creation of a joint tenancy does not, in and of itself, con- 
stitute a transfer of property which is subject to an inheritance tax. 
It must be such a transfer as will fairly come within the purview of 
the provisions of Sec. 77-2002, above quoted. Thus it has been held 
that if a joint tenancy is created for a valuable and adequate considera- 
tion, it is not subject to a succession tax even though created in con- 
templation of death. McDougal v. Boyd, 172 Cal. 753, 159 Pac. 168. 


It has been held that the succession to the whole estate by the 
survivor upon the death of one of the joint tenants is not a transfer 
of property made in contemplation of death or intended to take effect 
in possession or enjoyment at or after such death, as the death of 
cne of the joint tenants does not transfer any property or interest 
in property to the surviving tenant, nor enlarge or change his interest 
in any way, but merely extinquishes the interest of the deceased 
tenant in the property, and that the inheritance tax laws do not apply. 
In re MclIntosh’s Estate, 289 Pa. 509, 137 Atl. 661; In re Tilley’s 
Estate, 151 N. Y. Supp. 79, 166 App. Div. 240; 28 Am, Jur. 73, 
Sec. 122. 


There are, however, several cases holding that where a husband 
and wife maintained a bank account in their joint names with the 
intention that upon the death of one the survivor should come into 
immediate, absolute and sole possession of what remained, that upon 
the death of one spouse that part of the bank deposit which belonged 
to the deceased spouse became transferrable to the surviving spouse 
at his death as a gift, and was taxable under the transfer tax law, on 
the apparent theory that the gift was not completed during the life 
of the deceased but could have been revoked by him at any time, and 
not until his death did it become effective. In re Durfee, 140 N. Y. 
Supp. 594, 79 Misc. 655; In re Kline, 121 N. Y. Supp. 1090, 65 Misc. 
446; In re Von Bernuth, 143 N. Y. Supp. 672. The language of the 
New York statute under which these cases were decided appears to have 
been identical with that of Sec. 77-2002, R. S. 1948. 


In the case of In re Ray’s Will (Wisc.), 205 N .W. 917, the 
Supreme Court of Wisconsin held that where a husband and wife 
held real estate under a deed as joint tenants, the interest of the 
wife devolving on the husband at her death was subject to inheritance 
tax. 
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The question of whether a transfer to the surviving tenant of 
property held in joint tenancy is subject to inheritance tax seems to 
have been held in many cases to depend on whether or not there was 
adequate or at least a valuable consideration for the creation of the 
joint tenancy. Thus in the case of In re Heiser, 147 N. Y. Supp. 557, 
85 Misc. 271, it was stated that if the owner of property transferred 
a joint interest therein to another as a gift to take effect at or after 
the death of the original owner, the interest transferred would be 
subject to an inheritance tax, but if the joint tenants each contributed 
from their individual funds to the purchase’ of the property held by 
them as joint tenants, the right of the survivor to take the entire 
property is not a gift or an interest transferred in contemplation of 
death, but is a right derived by contract and therefore not subject to 
inheritance tax. It was further stated that the surrender by each 
joint tenant of his rights as individual owner of the property con- 
tributed by him to the joint tenancy was sufficient consideration to 
establish his rights under the joint tenancy by contract and not as a 
gift. 


In the case of In re Reed’s Estate, 154 N. Y. Supp. 247, 89 Misc. 
632, where a savings bank deposit of $3,000.00 was made by decedent 
in the name of herself and a niece, expressly stating it to be a joint 
account with right of survivorship, payable to either or to the survivor, 
it was held that the’ account was subject to inheritance tax, 


The general rule is thus stated in 28 Am. Jur. 87, Sec. 156: 


“A transfer to joint tenants stands on the same ground as 
any other transfer; if it is a gift and made in contemplation 
of the death of the transferrer, it is taxable, provided it is 
not made upon an adequate consideration. 


“That there is no transfer in contemplation of death in 
the succession to the entire property by the survivor upon the 
death of one of the tenants seems clear although in a proper 
case a tax may be imposed under the provision relating to 
transfers effective in possession or enjoyment at death.” 


I am unable to find any decisions of our own Supreme Court 
which are pertinent to the questions raised by your letter, and the 
cases from other jurisdictions, as you will note, do not appear to be 
always in agreement and are, of course, based on the statutes of their 
particular states. 


In the case you have described, if it can be shown that the bonds 
held in joint tenancy were purchased from funds supplied entirely 
by the testator and not from funds contributed by both joint tenants; 
that the testator retained possession of the bonds until his death; and 
that by reason of advanced age at the time he purchased the bonds, or 
from other circumstances, it may be inferred that he created the joint 
tenancy in contemplation of his death, or with the intent that, by 
reason thereof, the possession and enjoyment of the bonds should 
pass to his heir at his death, I am of the opinion that these bonds 
would be subject to the tax imposed under Sec. 77-2002, R. S. Supp. 
1945, even though they are not to be regarded as a part of the 
assets of the estate. The facts which you present indicate strongly 
that these bonds are subject to such tax. 


As to the question of exemptions from the inheritance tax— 
assuming that these bonds were a gift to the heir—I am of the opinion 
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that the value of the bonds at the time of the death of the testator 
should be added to the value of his share of the estate received under 
the will and his statutory exemption be then deducted from the total 
amount. 28 Am. Jur. 101, Sec. 194. In other words, the bonds should 
be treated as a part of the inheritance of this heir for the purpose of 
computing the inheritance tax. 


I believe the date of the gift is immaterial. You will note that 
Sec. 77-2037, R. S. 1948, provides that unless the inheritance tax is 
ascertained and assessed by the court having jurisdiction thereof 
within five years after the death of the decedent dying after August 
28, 1948, or within five years after said date as to decedents whose 
death occurred prior to said date, the estate shall not be liable for any 
inheritance taxes, and that suit to recover inheritance taxes must be 
brought within five years of the date they are ascertained and assessed, 
otherwise they shall be presumed to have been paid. 


Estates Subject to Tax 
December 20, 1946 
Mr. Kelso Morgan, County Attorney, Omaha 
You state as follows: 


“A good many years ago, the county judge in Douglas 
County construed the words ‘Estates’ as used in the inheritance 
tax statute, Section 77-2006 of the Revised Statutes of Ne- 
braska, 1943, as meaning legacy or bequest and that any be- 
quest less than $500.00 is not subject to tax regardless of the 
amount of the entire estate. Our present judge has followed 
that ruling, which has been previously established, and I be- 
lieve that he is not satisfied with it. 


“Tn the first case that justifies the action I intend to take 
issue and present the matter in conformity with previous 
opinions from your office.” 


You ask if we have any data in our files that might aid you in 
presenting the matter to the court and refer to the opinion issued by 
this office under date of September 3, 1940 to the effect that the word 
“estate” as used in Section 77-2006, Revised Statutes, 1943, means 
the entire estate of the deceased and not the beneficial interest received 
by an heir, legatee or devisee. 


The opinion to which you refer appears to be the last one issued 
by this office on the subject. However, we know of no decisions or 
authority which changes or modifies this opinion. 


i | 
You will note that Sections 77-2001 to 77-2006, inclusive, Revised 
Statutes, 1943, were all included in the one section of the original act, 
which was Chapter 54 Laws of 1901. The act referred to the share 
which each heir, legatee or devisee received as ‘“‘the beneficial interest” 
passing to such heirs, devisee, or legatee and does not use the word 
“estate” until we come to the final clause, which reads: ‘‘Provided, an 
estate in the above case which may be valued at a sum less than five 
hundred dollars shall not be subject to any duty or tax.” 


31 CG. J. S., page 8, section 1, referring to the meaning of the 
word “estate,” says: 
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“As used in statutes, if not expressly defined, the import 
of the term ‘estate’ depends in a great degree on its association 
with other expressions, and must be found from the context 
and purpose of the statute, and the fixed absolute sense of the 
word in the abstract must give way to the connection in whicn 
it is used.” 


Applying the above rule to the statute in question, and bearing 
in mind also the obvious fact that the construction placed upon the 
statute by your county court leaves a door wide open for the avoidance 
of this tax which we can hardly assume the legislature intended, I be- 
lieve the only reasonable conclusion is that the legislature intended the 
word “estate” to mean the entire estate of the deceased and not the 
share or “beneficial interest’? passing to the individual heirs, legatee 
and devisee. 


First Cousins to Decedent 
October 23, 1945 


Mr. Arthur W. Kummer, County Attorney, Columbus 


You request our interpretation of Sections 30-102, 77-2005, and 
77-2006, R. S. Neb. 1948, as applied to the facts set out in your letter 
as follows: 

“1. The heirs are all in the degree of First Cousins to 
decedent. All, except two, are first cousins on the father’s 
side—the other two on the mother’s side. The property, years 
ago, descended in equal shares to the decedent and her sister 
by the Will of the father of decedent, and the decedent herein 
then inherited her sister’s half. UNDER Sec. 30-102, sub- 
section 4, would the two first cousins from the mother’s side, 
be ‘collateral kindred in equal degree’ with the first cousins 
on the father’s side (as to either half, or all of the property) 
and inherit in the same degree as the first cousins on the 
father’s side? 


“2. Would these heirs (first cousins), for State Inherit- 
ance Tax purposes, come under #77-2005 or 77-2006? 


“3. IF under 77-2005, would the $2000.00 exemption 
apply to each individual cousin, or to each Class,—i. e. 
$2000.00 to each aunt, or uncle? By way of explanation— 
these first cousins are the children of five (5) aunts and uncles 
of decedent. One uncle left six children; one aunt one; an- 
other aunt 3; another uncle, 1, etc. 


“4. Under 77-2005,—in fourth line ‘or other lineal 
descendant of the same,’ does ‘of the same’ refer to ‘other 
lineal descendant’ of the decedent, or ‘of any uncle, aunt, 
niece, ete.’?” 


Subsection 4 of Section 30-102, R. S. 1948, provides: 


“(4) If the deceased shall leave no issue, nor father 
nor mother, nor sister nor brother, the estate shall descend 
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to his next of kin in equal degree, excepting that where there 
are two or more collateral kindred in equal degree, but 
claiming through different ancestors, those who claim through 
the nearest ancestor shall be preferred to those claiming 
through an ancestor more remote.” 


In answer to your first question, I would say that I can find no 
basis for a distinction between the first cousins of decedent on the 
father’s side and the first cousins on the mother’s side. The parents 
of decedent are equally near ancestors to decedent and the children 
of the brothers and sisters of each parent stand in equal degree of 
kinship to decedent. 16 Am. Jur. 825, Sec. 55. I would say that 
all these cousins are collateral] kindred in equal degree, and as all 
are the children of a brother or sister of one of the parents of decedent, 
they all claim through an ancestor equally near to decedent, whether 
it be the father or mother of decedent. 


Answering your second inquiry, I would say that this office has 
recently issued an opinion that, for state inheritance tax purposes, 
first cousins of the decedent come under the class of heirs described in 
Section 77-2005, R. S. 1943, they being lineal descendants of uncles or 
aunts of decedent. We adhere to that opinion. This opinion, by the 
way, answers your fourth inquiry as to whether the phrase’ “or other 
lineal descendant of the same’’, which occurs in the fourth line of 
Section 77-2005, refers to lineal descendants of the decedents or of 
uncles, aunts, nieces and nephews of decedent. It is our view that 
the phrase defers to lineal descendants of the uncles, aunts, nieces and 
nephews of decedent. 


Your third question is: If first cousins are included under Section 
77-2005 “would the $2000.00 exemption apply to each individual 
cousin, or to each class,—i. e. $2000.00 to each aunt, or uncle?” 


Section 77-2005, R. S. 19438, provides: 


“When the beneficial interest * * * shall pass to * * * 
any uncle, aunt, niece. nephew, or other lineal descendant of 
the same, the rate of tax shall be four dollars on every 
one hundred dollars of the clear market value of the property 
received by each person in excess of two thousand dollars.” 
(Underscoring ours.) 


This language indicates that the $2000.00 exemption applies to each 
individual cousin and should be deducted from the share of each 
cousin before computing the tax. 


Niece and Nephew 
: December 10, 1945 
Mr. P. S. Heaton, County Attorney, Central City 


Our opinion is requested as to whether the words “niece” and 
“nephew” in Sec. 77-2005, R. S. Neb. 1948, providing an exemption 
from inheritance tax, apply to all nieces and nephews or only to 
those related to the deceased by blood. 
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We do not find that our supreme court has passed on this ques- 
tion, In the case of Caldwell v. Tax Commission of Ohio, 52 O. App. 
124, 3 N. E. (2d) 548, the supreme court of Ohio held that the words 
“nephew” and “niece’’, within the’ exemption provision of the inherit- 
ance tax law, includes only nephews and nieces related to decedent by 
consanguinity and not by affinity. 


It has been generally held that the words “nephew” and ‘‘niece”’ 
have a well-recognized, definite legal meaning as children of brothers 
and sisters and do not include children of brothers and sisters of a 
husband or wife, or grandnephews and grandnieces, etc. Schoen v. 
Siegmund, 119 N. J. Eq. 524, 183 A. 292; Fedi v. Ryan, 118 N. J. L. 
516, 198 A. 801; Bank of New York v, Shillito, 14 N. Y. S. (2d) 458; 
Clark v. Wharton, 239 Ala. 238, 194 So. 661; Appeal of Green, 42 Pa. 
(6 Wright) 25; Restatement, Law of Property, Sec. 291. See also 
Words and Phrases (permanent edition), Vol. 28, p. 508, et seq., under 
“nephew’’. 


It is our opinion that the words ‘‘niece” and “nephew” as they 
appear in Sec. 77-2005, should be construed to include only the natural 
or legally adopted children of brothers and sisters of the decedent; in 
other words, nieces and nephews by blood or legal adoption, and not 
those related only by affinity. 


“Other Lineal Descendant” 
September 1, 1945 
Mr. William B, Quigley, County Attorney, Valentine 
You write: 


“Your attention is called to Section 77-2004 and 77-2005 
of the Revised Statutes of Nebraska for the year 1943, 


“The use of the word ‘other’ which commences the third 
line of Sec. 77-2005 has been a source of confusion as to 
whether such word refers to the class of persons mentioned 
in 77-2004, or the class of persons ennumerated in 77-2005. 
The point in question is whether or not a first cousin of the 
decedent would be taxed under the rate set forth in 77-2005, 
or would such first cousin be taxed at the rate set forth in 
Section 77-2006.” 


Section 77-2004, R. 8. 1948, provides the rate of inheritance tax 
on cases where the beneficial interest of decedent’s estate shall pass 
to the “father, mother, wife, child, brother, sister, wife or widow of 
the son, or husband of the daughter, or any child or children adopted 
as such... or to any person to whom the deceased . . . stood in the 
acknowledged relation of a parent, or to any lineal descendant born 
in lawful wedlock,. . .” 


Section 77-2005, R. S, 1948, provides: 


‘When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any uncle, aunt, 
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niece, nephew, or other lineal descendent of the same, the rate 
of tax shall be. . .” 


The word “other” in Section 77-2005 is, as you say, confusing. 
if it were omitted there could be no question but that the phrase 
“lineal descendant of the same” applies to “uncle, aunt, niece, nephew” 
immediately preceding the phrase, as those words would normally ap- 
pear to be the antecedents of the’ word “same’’ which is here used as a 
pronoun, 


The use of the word “other” makes it appear possible, as you 
point out, that the legislature intended the word “same’’ to refer back 
to the classes of heirs enumerated in Section 77-2004. However, when 
we come to apply that interpretation to the statutes we are led into 
patent absurdities. 


For example, we would have to assume that the uncle or aunt of 
decedent are lineal descendants of one or more of the classes of heirs 
mentioned in Section 77-2004, which they are not. They are lineal de- 
scendants of the grandparents of decedent but not of the “father, 
mother, wife, child, brother, sister,” or any other of the heirs men- 
tioned in Section 77-2004. 


Furthermore, the lineal descendants of the classes of heirs men- 
tioned in Section 77-2004 are already covered by specific reference in 
the statutes (brother, sister, child, etc. being all lineal descendants of 
the father and mother of deceased, for example) so that the phrase ‘“‘or 
other lineal descendant of the same” would be superfluous if applied to 
the lineal descendants of the heirs named in Section 77-2004, and 
would cause conflict in the statutes, for Section 77-2004 provides a 
tax of $1.00 per $100.00 for the lineal descendants of the father or 
mother of decedent and an exemption of $10,000.00 whereas the rate 
Yor “other lineal descendant of the same”’ mentioned in Section 77-2005 
is $4.00 for every $100.00 and an exemption of only $2,000.00. 


We believe, therefore, that the phrase “or other lineal descendant 
of the same” in Section 77-2005 refers to descendants of uncle, aunt, 
niece or nephew of decedent, which, of course, includes cousins, and 
that the provisions of Section 77-2005, and not the provisions of Section 
77-2006, apply to cousins. The word “other” is mere surplusage. 


It was obviously the legislative intent to include the immediate 
family of decedent (wife, parents, children, brothers and sisters) into 
one, most favored, class, the collateral relatives—uncles, aunts, nieces, 
nephews, cousins, etc.—in a second, less favored, class, and all other 
heirs in a third or least favored class whose inheritance is taxed under 
Section 77-2006. . 


Refund Demand Within Two Years 
April 10, 1945 
Mr. Ralph M. Anderson, Acting County Attorney, Tekamah 


Answering your letter of March 20, as we understand it, your 
question is whether recovery may be had of what is claimed to be the 
excess portion of an inheritance tax, paid erroneously, where ap- 
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plication for repayment of the tax is made more than two years after 
it has been paid to the county treasurer. 


We agree with you that the last sentence in Section 77-2018, 
Rev. St. 19438, is applicable, and we can not agree that the right to 
file application is ruled by the general statute of limitations. Neither 
can we agree that this is a merely directory provision. In the case of 
In Re Woolsey’s Estate, 113 Neb, 218, it is said (page 221) “The 
inheritance tax law is complete in itself.”” We take it, therefore, that 
this special limitation would prevail over any general limitation con- 
tained in some other statute and that far from being directory, it 
is, in fact, mandatory. 


Commenting further on the Woolsey estate case, there the amount 
of the tax was not definitely determined and would not be finally de- 
termined until the mandate in that case was filed. Hence the only 
question was whether payment of the tax, which was made under pro- 
test, would constitute a sufficient demand to comply with the statute 
requiring that the demand for repayment be made within two years. It 
was held that such was the case. 


We take it that the application for the repayment of taxes under 
Section 77-2018 is to be regarded as evidenced by a demand, and that 
such a demand was not made within two years. Thus, both under the 
direct provision of the statute and under the Woolsey case, your advice 
to the county board was correct. 


IRRIGATION DISTRICT TAXES 


Assessments Certified to County Clerk 
June 27, 1946 
Mr. Straight Townsend, County Attorney, Gering 


We have your request for an opinion in which you say in substance: 
that an irrigation district makes an annual estimate of the amount 
necessary for operation and maintenance of the district; that the dis- 
trict has not heretofore certified this amount to the county clerk for 
collection as taxes but has collected the various charges against several 
parcels of real estate itself; that some of the charges are now delinquent 
and the district proposes to certify these delinquent charges to the 
county clerk so that they may be collected as taxes. You seek an opin- 
ion on the legality of the above and, further, as to legality of the inclu- 
sion of these uncertified charges in a foreclosure action for general 
taxes against the same land. 


Sec. 46-135, Revised Statutes 1948, provides in substance that the 
district board, after it has concluded its equalization of values, may 
levy an assessment for the care and maintenance of irrigation works 
already constructed and for the payment of salaries of officers and gen- 
eral expenses, which assessment shall be called “General Fund of 
Sa sievedesitinecsdsstetaebeat «accom Irrigation District.’”’ The section then continues 
as follows: 
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“The secretary of the board * ** shall certify to the 
county clerk of the county in which such land is located the 
amount of taxes in each fund levied upon each tract of land 
by the board. The county clerk shall enter the amount of each 
fund in separate columns of the tax list of his county. All tax 
lists when delivered to the county treasurer shall contain all 
taxes in each fund levied on each tract of land by the board 
of such irrigation district.” 


An irrigation district is a creature of statute; it is created by 
statute and may only do those things provided by statute or reasonably 
inferrable therefrom. Where the statute sets forth the procedure to 
follow in the levy of assessments and the collections thereof, there is 
no justification or excuse for a district to proceed by any other method; 
and if a district attempts to assess and collect charges in any manner 
not provided by statute, its action is a nullity and of no force or effect. 


Unless the assessments levied are certified in the manner and at 
the time provided by statute, they are not proper charges against the 
real estate concerned and have no place on the tax records of the 
county. They could not possibly be included in a tax foréclosure action 
unless they are a lien on the real estate and they cannot become a lien 
unless assessed and certified as provided in the statute. 


TAX LEVY 


Cities and Villages— 
Tax Levy Limitations 


April 23, 1945 
Senator Earl J. Lee 


In your recent letter you inquire as to whether or not cities of the 
first class are limited to a five mill levy under Section 16-203 for the 
expenses of running the police, street and fire departments and other 
miscellaneous expenses; or whether or not this limit may be extended 
so long as the levy for these purposes together with the levies for all 
other specific purposes come within the 18 mill limit provided by 
Section 16-702. 


Sec. 16-203 provides that a city of the first class may levy taxes 
for general revenue purposes, not exceeding 5 mills on the dollar in any 
one year. Sec. 16-702 provides that the mayor and council shall have 
power to levy and collect taxes for all municipal purposes on all real 
estate and personal property within the corporate limits of the city 
taxable according to the laws of this state, and provides that the maxi- 
mum amount which may be so certified and collected shall not exceed 
18 mills to defray its general incidental and all other municipal ex- 
penses in addition to special assessments. This section further provides 
as follows: 


“Nothing herein contained shall be construed to authorize 
an increase in the amounts of levies for any specific municipal 
purpose or purposes elsewhere limited by law, whether limited 
in specific sums or by mill levies.” 
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Various sections of the statutes authorize levies for certain specific 
purposes, such as for lighting the streets, for water purification, for 
sewer maintenance, for parks, etc. It appears to us that there may be 
levied for each of these purposes no more than the amount provided 
in the section of the statutes authorizing the specific levy, and that 
Section 16-702 merely providés that the total of all of the levies shall 
not be more than 18 mills, except for special assessments and payment 
of outstanding bonds and debts. This being true, the property tax 
levy for the police, street and fire departments and other general and 
miscellaneous expenses is limited to five mills. 


County Roads—Extra Levy 
L. B. 234, 1945 Session 


August 29, 1946 
Mr. Walter H. Smith, County Attorney, Plattsmouth 


We have your letter of recent date in which you request an opinion 
as to the authority of your county board to make a one-mill levy as 
provided by L. B. 234, 1945 session, now Sec. 77-1605.01, Revised 
Statutes Supplement 1945, when, if to do so, the total tax levy of the 
county will exceed 3.5 mills. 


Sec. 77-1602, Revised Statutes 1943, provides that ‘‘the rate of 
tax for county purposes shall not exceed thirty-five cents per hundred 
dollars actual valuation” in counties of your class. You will note that 
this limitation is for county purposes. 


Sec. 77-1605.01, Revised Statutes Supplement 1945, contains a 
special statutory authority for the county boards to levy a tax of not 
te exceed one mill on the dollar of the actual value of all taxable 
property, except intangibles, in addition to all other levies authorized 
by law. This section further provides that the funds raised by such 
levy may only be used to obtain funds granted by the United States 
for construction and improvement of certain types of roads in the 
county and said funds so raised may not be transferred to any other 
fund of the county. 


Many statutes authorizing special levies contain such terms as 
“subject to any limitations imposed by statute and the constitution,” in 
which case the limitation may not lawfully be exceeded, but this 
authorization is ‘‘in addition to” so it is obviously the legislative intent 
that the limitation for county purposes not apply. We are always sub- 
ject to the provision contained in Art. VIII, Sec. 5 of the Constitution, 
which is that the tax levy may not exceed 5 mills unless authorized by a 
vote of the people. 


Hence, subject to the constitutional limitation, your county board 
may lawfully assess not to exceed one mill on the dollar under the pro- 
visions of the above statute even though by so doing the limitation of 
of 3.5 mills is exceeded. 
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Erection of Court House 


January 24, 1945 
Mr. Charies M. Bosley, County Attorney, Palisade 


You state that the County Board of Hayes County has inquired as 
to whether or not under the last proviso of Sec. 23-120, Rev. St. Neb. 
1943, they may make a special levy of one and one-half mills per year 
for two years, then skip a year, then again make the levy for two years 
and so on, for the purpose of providing a fund for the erection of a 
court house, 


It will be noted that the section referred to first provides for sub- 
mitting the proposition to a vote of the people of the county, if an 
appropriation exceeding $1500.00 is to be made for the erection of any 
county building. The first proviso authorizes a levy not exceeding five 
mills annually when requested so to do by a petition signed by at least 
55% of the legal voters in the county. It appears to us that the purpose 
of the Legislature was to require either a vote of the people or a 
petition of the legal voters if any substantial sum were to be expended, 
but under the last proviso, they would permit a county which had no 
bonded indebtedness to erect a court house or jail or repair them, or 
procure a site therefor, if this could be done with the amount of money 
raised by a one and one-half mill levy for a period not exceeding two 
years. : ’ 


Jn our opinion if the County Board desires to build a court house 
or jail which will cost more than a levy of one and one-half mills per 
year for two years will raise, they must first submit the proposition to 
a vote of the people of the county, or be requested to raise the money 
by a petition signed by at least 55% of the legal voters of the county. 


Highways of Township 
August 14, 1945 
Mr. D. A. Russell, County Attorney, Alma 


In your letter of the 2nd you write as follows: 


“Section 89-242, Revised Statutes of Nebraska 1943 pro- 
vided for a special levy by petition of not to exceed three-fifths 
of 1 mill on the dollar of actual valuation of taxable property 
in a township to be used exclusively in improving the public 
highways of the township. 


“Legislative Bill No. 205, passed with an emergency 
clause and approved April 25, 1945, amends this section by, 
among other things, increasing the amount of the levy by 
petition to not to exceed 3 mills on the dollar of actual valua- 
tion of the taxable property of the township. 


“Section 28-259, Revised Statutes 1943 provides the rate 


of tax for town purposes shall not exceed for roads 2 mills, 
for bridges two-fifths of 1 mill, and for all other purposes 
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three-fifths of a mill, and places an over-all limitation of 3 
mills on the amount to be levied by the County Board. 


“Does Section 39-242, as passed by the 1945 Legislature, 
authorize a levy of 3 mills for road purposes upon proper peti- 
tion in addition to the levy for road purposes provided in 
Section 23-259? 


“Does Section 39-242, as amended, affect only the limita- 
tion for road purposes as set out in Section 23-259? 


“Does Section 39-242 increase the over-all limitation of 
8 mills for township purposes, as set forth in Section 23-259?” 


Section 39-242, R. S. 19438, which was amended by L. B. 205 of the 
58th session of the Legislature, was originally passed in 1905. It first 
appears as Section 1 of Chapter 128, Laws of Nebraska, 1905. Section 
4 of the same act provided: 


“This act shall not be construed as amending or modifying 
any existing law pertaining to roads, but as an additional and 
cumulative provision for improving the public highways.” 
Laws of Nebraska, 1905, p. 548. 


Section 23-259, R. S. 1943, was originally passed in 1895 and was 
on the statute books when Chapter 128, Laws of Nebraska, 1905, was 
enacted. It appears clear that the Legislature intended the 3-mill levy 
for road’ purposes authorized in Section 39-242 to be an addition to 
the levy authorized in Section 23-259. 


In this connection, however, it should be noted that Article VIII, 
Section 5 of the Constitution of Nebraska provides: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for the 
payment of indebtedness existing at the adoption hereof, unless 
authorized by a vote of the people of the county.” 


The taxes provided for in both Sections 23-259, R. S. 1948, and 
89-242, R. S. 1948, as amended, would appear to be subject to this 
constitutional limitation even though they are assessed for township 
and not for county purposes. See Dixon County v. R. R. Co., 1 Neb. 
(Unof.) 240, 95 N. W. 340. It is true that in the case of C. B. & Q. 
R. Co. v. Klein, 52 Neb. 258, 71 N. W. 1069, it was held that in coun- 
ties under township organization the electors may assess a tax on 
township property for township purposes in additio to the county 
assessment and the township tax is not void although, if added to the 
county tax it exceeds the constitutional limit the county may tax. 
However, this decision does not apply to townships in counties not 
under township organization and has little if any value as a precedent 
at the preset time. See U. P. R. Co. v. Howard County, 66 Neb. 
667, 97 N. W. 280. The tax under both of these sections must be 
certified to the county board for levy and collection. McDonald y. 
County of Lincoln, 141 Neb. 741 N. W. (2d) 903. 


Under the constitutional provision an increase over the 5-miil 
limit can be authorized by a vote of the people of the county, but the 
petition of 51 percent of the freeholders, as provided in Section 39-242, 
is not equivalent to a vote of the people as required by the Constitu- 
tion. See In re House Roll No. 284, 81 Neb. 505, 48 N. W. 275. 
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Answering your specific inquiries, I would say that I believe the 
Legislature intended the 3-mill levy provided for in Section 39-242 to 
be in addition to the levy for road purposes provided in Section 23-259. 
I believe it does not affect the levies provided for other purposes in 
Section 23-259, and I believe it increases the over-all limitation of 3 
mills for township purposes as set forth in Section 23-259; but I believe 
the total assessment under both sections 39-242 and 23-259, plus the 
further assessments made by the county authorities, must remain within 
the 5-mill limitation fixed by Section 5, Article VIII of the Constitution. 


Road Purposes—Petition 
Each Year 


June 25, 1946 
Mr. Philip H. Robinson, County Attorney, Hartington 
We have your letter of recent date in which you say: 


“A number of petitions have been circulated in this county 
asking that a special levy be made for road purposes under 
Section 39-242, R. S. Supp. 1945. Some of these petitions 
have asked that a levy be made for a three-mill levy for two 
years. I would like to have the opinion of your office as to 
whether or not such a levy could be made for more than one 
year or whether it is necessary that a new petition be circu- 
lated each year if it is the desire of the road district that this 
levy be continued.” 


Sec. 39-242, R. S. Supp. 1945, provides generally that on the 
petition of fifty-one per cent of the resident freeholders of any road 
district requesting it, the board of county commissioners shall levy an 
assessment of not to exceed three mills on the dollar upon the actual 
valuation of all taxable property, except intangible, in said road district. 


The general authority of the county board to levy taxes is found 
in See. 77-1601, R. S. 1943, which provides in part as follows: 


“* * * the county board shall each year levy the neces- 
sary taxes for the current year. The levy shall include all 
* * * road district, and other taxes required by law to be 
certified to the county clerk and levied by the county board; 


* KOK? 


The language of the above statute is clear and explicit and re- 
quires that a levy be made each year. There is nothing in the statute, 
nor in Sec. 39-242, which would indicate a legislative intent to make 
such a levy a continuing levy, and without such an expression of the 
legislative will the power and authority of the county board to levy 
such an assessment ends with the exercise of such power for the current 
year. 


The county board has statutory authority to levy taxes for general 
county purposes, but the authority to levy this three-mill tax may only 
be exercised by the board after a petition as prescribed has been pre- 
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. sented to it. Tax statutes are strictly construed and always in the favor 
of the taxpayer if any doubt arises, for the power to tax is the power 
to destroy. If the legislature intended the’ levy to be made for more 
than one year, they should have said so in language that is clear and 
unequivocal. Likewise, if it was the legislative intent that a petition 
could be presented to the board this year, requesting a levy be made 
for each of the next two or more years, it should be so stated in the 
statute. 


We do not believe the petition you describe is bad because it re- 
quests the levy for two years. It would only be effective for this year, 
and each year the freeholders of the district desire the levy to be made, 
a new petition must be presented, 


Statutory Limitation ; 
November 26, 1945 
Mr, LaFayette D. Hurley, County Attorney, McCook 


You inquire whether the county board, in making a levy of 3.70 
mills, exceeded its statutory authority by including within said levy 
an emergency bridge’ levy of .20 mills as provided in Sec. 23-918, 
R. S. Neb. 1945 Supp. Sec. 77-1602 provides that in counties having 
a population of over 3500 inhabitants, the rate of tax for county pur- 
poses shall not exceed 35 cents per $100.00 actual valuation. 


Sec. 23-918 has been amended on numerous instances and the 
proviso has remained within said section that “such 2-mill levy, together 
with the annual levy for any succeeding year, shall not exceed the 
existing statutory or constitutional limitation applicable to levies for 
county purposes.”’ If this latter statute is interpreted literally, it would 
mean that you could levy 2 mills but not exceed the statutory limitation 
of 3.50 mills for a county of your size. 


Inasmuch as the supreme court has said that one can not speculate 
as to legislative intent, it must follow the language expressing the 
intention when the same is not ambiguous. We do, not feel free to 
interpret this statute beyond its literal terms. Cross v, Theobald, 
185 Neb. 199. : 


We are therefore of the opinion that the county board exceeded 
its authority in making the levy .20 mills in excess of the statutory 
limitation. 


April 12, 1946 
Mr. Walter H. Smith, County Attorney, Plattsmouth 


You state that the board of county commissioners of Cass County 
fixed the rate of levy for taxes for the year 1945 at 3.70 mills and 
that upon petition, properly signed by the required number of free- 
holders in one of the precincts, a levy of an additional 1.40 mills was 
made, and you inquire whether or not the levy in excess of 3.50 mills 
is contrary to statute, 


—448— 


any money from the state treasury for the purpose of maintenance of 
said structures or for the payment of material and employment of 
workers used in such maintenance. 


It is, therefore, our considered opinion that the state cannot 
legally enter into a contract for the maintenance and reconstruction 
of structures spanning the laterals, canals or siphons intersecting the 
state highway in the project known as Mirage Flats. 


September 6, 1945 


Mr. Wardner G. Scott, State Engineer, Department of Roads and 
Irrigation 


We have the communication from the Bureau of Reclamation 
with the copy of the memorandum from the Acting Regional Counsel 
attached thereto and have given both the letter and the memorandum 
study in the light of the problem which confronts us. 


The burden of their song seems to be that they have no way of 
procuring the money from the Secretary of Interior for the main- 
tenance of the crossing structures. With this we have no concern. 
As we view the situation, the United States Government in the oper- 
ation of this project is in no different position than an ordinary irri- 
gation district organized and existing under the laws of this state. 


We might further call to your attention that under Section 25, 
Article III of the Constitution of Nebraska, ‘“No money shall be drawn 
trom the Treasury except in pursuance of a specific appropriation 
made by law, * * * and no money shall be diverted from any appro- 
priation made for any purpose or taken from any fund whatever, 
either by joint or separate resolution.’”? No appropriation was made 
by the Legislature for the expenditure of money by your departmenc 
for the maintenance of structures on the highway occasioned by the 
crossing thereof of irrigation canals, laterals, etc., since a specific 
statute requires that the maintenance of such structures be furnished 
by the district involved. Therefore, your department has no way of 
maintaining these structures if and when built by the government, 
fer your department has no funds appropriated for the purpose of 
maintenance, and any payment of money by your department for main- 
tenance would be unlawful. 


There is another and compelling reason for our position, which is 
that this project after it has been constructed will be a desirable place 
of settlement for prospective landowners, and it must be considered 
the inténtion of the government that it be settled, for it would 
serve no useful purpose to construct a project which would benefit 
no one unsettled; once occupied by settlers, it would then have 
the same status as any other irrigation district in the state, and if the 
state attempted to assume the cost of maintenance of the structures 
on the highway we would then be in a position of having one irrigation 
district in the state the structures across the highway of which were 
maintained by the state, but the burden of the maintenance of other 
structures in other irrigation districts still remaining with such other 
districts. Thus the law would not opé¢rate uniformly upon all members 
of the class. 
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The fact that there was no money available for maintenance 
was set out in the formal opinion, and we deem it unseemly of the 
government to attempt now to coerce your department into doing 
scmething which would be unlawful. 


We were not unaware of the provisions of Sections 72-601 to 
72-605, Revised Statutes of 19438, when the opinion was prepared, and 
we have again gone over these provisions of the statute and find 
nothing therein which would justify or authorize the expenditure of 
money by your department for the maintenance of the structures 
irvolved. Our Supreme Court passed upon a fairly similar situation 
in the case of Tagge v. Gulzow, 132 Neb. 276, 271 N. W. 803, in 
which the court held: 


“In that part of the federal Constitution providing that 
congress shall have power ‘to exercise exclusive legislation’ 
over all places purchased by consent of a state legislature for 
the erection of ‘forts, magazines, arsenals, dock-yards and 
other needful buildings,’ the words ‘needful buildings’ mean 
buildings on lands ceded by a state to the United States 
and over which the federal government acquires exclusive 
jurisdiction.” 


We see no reason to alter the opinion rendered your office 
heretofore. 


Distribution of Water 
July 10, 1946 
Wardner G. Scott, State Engineer 


You have requested an opinion of this office in the following 
language: “Will you kindly give us an opinion as to the limitation 
imposed by the United States Supreme Court of diversions for the 
Farmers Irrigation District (Tri-State) as outlined in Mr. Willis’ letter 
addressed to me.” Attached to your inquiry was a copy of a letter from 
Mr. R. H. Willis, Chief, Bureau Irrigation, Water Power and Drainage. 


To answer your inquiry a thorough study of the decree of the 
United States Supreme Court, June 11, 1945, the State of Nebraska, 
complainant v. the State of Wyoming, defendant, and the state of 
Colorado impleaded defendant, the United States of America, inter- 
vener, was necessary. 325 U. S. 589, 65 S. Ct. 1332. 


It is the opinion of this office, for the reasons hereinafter set forth, 
that the United States Supreme Court did not directly in its opinion, 
impose any limitations on the Farmers Irrigation District, as a District. 
Whatever limitations there are on that District, arise from the equitable 
distribution of the waters of the North Platte river, beween Colorado, 
Wyoming, the United States and Nebraska, and the statutes and de- 
cisions of the Courts made prior to the decree of the United States 
Supreme Court. 


The United States Supreme Court in its opinion very clearly said: 
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“Our problem is not to determine what allocation would be 
equitable among the canals in Nebraska or among those in 
Wyoming. That is a problem of internal administration for 
each of the States.” p. U. S. 646, S. Ct. 1363. 


The opinion of the Court covers some sixty-odd pages in the 
United States Reports and is digested into 59 syllabi in the Supreme 
Court Reporter. Portions of each will be hereafter quoted which we 
think are applicable to the situation and from which we determined 
our opinion already expressed above. 


Syllabus No. 22 outlines the basis on which the Court decreed an 
eguitable distribution: 


“22. WATERS AND WATER COURSES 127, 140. 


In allocating water of interstate river between appropria- 
tion states for irrigation purposes, priority of appropriation is 
the guiding principle, but physical and climatic conditions, 
consumptive use of water in several sections of the river, 
character and rate of return flows, extent of established uses, 
availability of storage water, practical effect of wasteful uses 
on downstream areas, and damage to upstream areas as com- 
pared to benefits to downstream areas if a limitation is imposed 
on the former, are relevant factors.” 


Again in the following syllabus No. 83 is contained the Court’s 
zeason for the determination of priorities not withstanding the’ indi- 
vidual appropriators were not parties: 


“33. WATERS AND WATER COURSES 127, 140. 


Where, uless priorities of downstream canals in Nebraska 
senior to reservoirs and canal in Wyoming were’ determined, no 
allocation of water from North Platte river for irrigation pur- 
poses was possible, determination of priorities for limited pur- 
pose of interstate apportionment was justified, nothwithstand- 
ing allocation necessarily reflected priorities of appropriators 
in the two states who were not parties.” 


The Court also made it clear that the equitable distribution was 
not based upon specific limitations in acre feet and second feet, see 
syllabus No, 35: 


“35. WATERS AND WATER COURSES 152 (11). 


In suit for equitable apportionment between Nebraska, 
Wyoming, and Colorado of water of the North Platte river, 
decree would not limit Nebraska’s equitable share of natural 
flow of water to that which was in fact being diverted and used 
by designated canals within specified limitations in acre feet 
and second feet on ground that Nebraska could permit water 
to pass the ‘Tri-State Dam in Nebraska for use below that 
point even though Nebraska’s equitable share was calculated 
only on basis of needs of appropriators at or above such dam, 
and that lands served by diversions below such dam had no 
equitable claim on water originating in Wyoming or Colorado, 
since Supreme Court could not assume that Nebraska would 
undertake to circumvent decree.” 


In Syllabus No. 45 the Court refuses to adopt a strict priority 
apportionment because such methods would deprive each state from 
full freedom of intrastate administration: 
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“45. WATER AND WATER COURSES 127, 140, 152 (11). 

In equitable apportionment of water in section of North 
Platte river between Whalen, Wyo., and Tri-State Dam in 
Nebraska, Supreme Court would not adopt a strict priority 
apportionment in which rights of each appropriator would be 
fixed where such method would deprive each state of full 
freedom of intrastate administration of her share of the water, 
and would burden decree with administrative detail beyond that 
necessary to an equitable apportionment.” 


In Syllabus No. 46 the Court indicates its attitude toward return 
flows which are a “windfall” to irrigators who were so situated on 
the river as to be able to use them: 


“46. WATERS AND WATER COURSES 127. 

In ascertaining equitable apportionment of waters of 
North Platte river between Wyoming and Nebraska, substantia! 
return flows from North Platte project, which were a “wind- 
fall’ to irrigators who were so situated on the river as to use 
them nothwithstanding they had not storage rights and did not 
share in storage costs, were required to be taken into account 
in balancing equities between Wyoming and Nebraska in sec- 
tion of river where such return flows were' substantial.” 


The Court further indicates its attitude toward intercepted return 
flows in syllabus No. 52: 


“52. WATERS AND WATER COURSES 127. 

Where canal in Nebraska, could irrigate very little of 
its acreage from return flow in first part of irrigation season, 
though at end of season it could irrigate all, and the second 
feet requirement of such canal was 186, such canal was entitled 
to use that amount of flow of water of North Platte river in 
section between Whalen, Wyoming, and Tri-State Dam in Ne- 
braska during the season to meet its requirements of 19,100 
acre feet; the 186 second feet being subject to reduction by 
amount of return flow intercepted by Tri-State Dam for de- 
livery to the canal at any given point of time.” 


This portion of the decree taken in conjunction with the decree 
in the Tilley case, might apply to the Northport canal. However, it 
does not apply to the Nebraska canals with head gates below Tri-State. 
The Court specifically excluded the section of the North Platte river 
ag Tri-State Dam in Nebraska, for the reason set forth in Syllabus 
Wo. 55: 


“55. WATERS AND WATER COURSES 127. 

The section of North Platte river from Tri-State Dam in 
Nebraska, to Bridgeport, Neb., would be excluded from appor- 
tionment of the water between Nebraska and Wyoming on 
ground that Nebraska’s canals in such section were adequately 
supplied from return flows and other local sources.” 


The Supreme Court in its decree indicated that it thought 748 
second feet enough to take care of the needs of the Tri-State canal. 
But it only made this determination in order to arrive at an equitable 
distribution based on many other factors. This figure is in no way 
binding upon the Tri-State canal, who was not a party to the case. 
The Supreme Court apparently adopted an irrigation acreage of 52,300 
acres in consideration of Tri-State demands. However, this acreage 
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merely was part of the whole basis for an equitable distribution of 
water between the states. It was not a determination by the Supreme 
Court that exactly that many acres were irrigated by Tri-State. 


There is no present statute or decision in Nebraska approving the 
practice of “optional diversion’? but it appears probable that if the 
question was directly presented that such practice would be approved. 
Bearing in mind the declaration of the Constitution of the State of 
Nebraska, that “ * * * water for * * * , irrigation purposes in the 
State of Nebraska is hereby declared to be a natural want’’, and “The 
use of the water of every natural stream within the State of Nebraska 
is hereby dedicated to the people of the State for beneficial purposes, 
* * * | subject, however, to appropriation, it can scarcely be intended 
that anyone should receive directly or indirectly, more than their ap- 
propriative right. 


It is possible that if a complete survey of the Tri-State District 
were made, and this would be an expensive one, that the results of 
such a survey might agree with the irrigated acreage found by the 
United States Supreme Court. Until that time, however, the Depart- 
ment should permit Tri-State to divert upon the basis of their sworn 
annual acreage report, their appropriations of record, the statutes of 
Nebraska, and the decisions of the Nebraska Courts. While the United 
States Supreme Court may have looked carefully at the evidence con- 
cerning Tri-State offered by Wyoming, Colorado and the United States, 
its decree did not and could not make findings and orders relative to 
J'ri-State because it was not a party to the action. 


Irrigation District Elections 
February 11, 1946. 
Hon. Wardner G. Scott, State Engineer 


We have your communication of recent date requesting to be 
advised as to the right of a resident of Omaha owning land within a 
proposed irrigation district in Red Willow County, Nebraska, to vote 
by mail at an irrigation district election. 


The qualifications of an elector of an irrigation district are set 
forth in Sec. 46-102, R. S. 1943, and is as follows: 


“The term ‘elector’ as used in sections 46-101 to 46-1,111 
shall include any resident of the state of Nebraska, owning not 
less than fifteen acres of land, or who is an entryman of gov- 
ernment land, within any district or proposed district, or any 
resident of the state of Nebraska holding a leasehold estate 
in not less than forty acres of state land within such district 
for a period of not less than five years from the date at which 
such elector seeks to exercise the elective franchise; Provided, 
however, when the elector is the owner of land in more than 
one division of the irrigation district and resides without the 
district, he shall be considered an elector in that division of 
the district in which the majority of his land is situated.” 
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Under the terms of the above statute if the resident of Omaha 
owns land within the boundaries of the proposed district, he would be 
deemed an elector of such district and entitled to vote at any election 
held therein or for its organization. 


You further inquire as to the procedure to follow in securing and 
easting his ballot. 


We have made a careful search of the statutes with respect to this 
problem and do not find any specific directions as to the procedure 
to be followed other than the general provision contained in Sec. 
46-111, R. S. 1948, which provides as follows: 


“Such election shall be conducted in accordance with the 
general election laws of the state. * * * ” 


While we do not find any specific statutory provision for a printed 
ballot, yet Sec. 46-110, R. S. 1943, provides in part: 


“The notice shall require the electors to cast ballots which 
shall contain the words ‘Irrigation district ... Yes,’ or ‘Irri- 
gation district .. . No,’ or words equivalent thereto; and also 
the names of persons to be voted for to fill various elective 
offices hereinafter prescribed. No person shall be entitled 
to vote at any election held under the provisions of sections 
46-101 to 46-1,111 unless he shall be a qualified elector.” 


We find the provisions of the statutes regarding voting by mail are 
a part of the general election laws of this state. Sec. 32-820, R. S. 
1948, provides in part as follows: 
‘ “Sections 32-801 to 32-825 (voting by mail) shall apply 
to all elections of every kind held in the state, * * * 


Sec. 32-808, R. S. 1943, provides in substance that not more than 
ninety days nor less than two clear days before an election the absent 
voter shall apply in writing to the county clerk and request him to 
forward an absent voter’s ballot, and in this case the applicant 
should include! in the written request a legal description of the real 
estate owned in the proposed district, and must be signed by the 
voter and must state the voter’s address where the supplies are to 
be sent. If no printed ballots are available, the county clerk should 
write on a paper the proposition to be voted on and the names of the 
proposed directors of the district. This being a proceedings before 
and conducted by the county board and the county clerk being the 
clerk of the county board, the information is available to him. Upon 
receipt by the voter of the election supplies, he must (32-808, R .S. 
1948) go before the clerk or election commissioner or before any 
official having a seal and authorized to administer oaths (32-813, R. S. 
1943), and there vote his choice and deliver it to the official who places 
it in the proper envelope and authenticates and seals it. The voter 
then deposits it in the U. S. Mail before midnight of the day preceding 
the election (32-812, R. S. Supp. 1945). 


We think that to follow the above procedure will permit the 
resident of Omaha to vote on the formation of an irrigation district in 
Red Willow county. 
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STATE NORMAL SCHOOLS 
Agreements Refunding Bonds 


November 1, 1945. 


Mr. E. Albin Larson, Secretary, Board of Education of State Normal 
Schools 


You submit for our approval as to legality and form copies of 
the proposed minutes of a regular adjourned session of the Board of 
Education of State Normal Schools of the State of Nebraska, author- 
izing the Board to enter into contracts with the Dormitory Corpora- 
tions of the four State Teachers Colleges, located at Chadron, Kearney, 
Peru and Wayne, for the refunding of their present bonded indebted- 
ness. You also submit copies of the proposed minutes of a special 
meeting of the Board of Directors of the respective Dormitory Cor- 
porations of each of said Teachers Colleges for our approval. These 
latter minutes contain copies of the’ proposed Bond Refunding Agree- 
ment, which includes a copy of the proposed bond and coupons to be 
attached thereto, and also notice of election to redeem. 


The proposed minutes and agreements and other instruments are 
identical in the case of all four of said Teachers Colleges except for 
differences in proper names, dates and amounts. 


We note that the proposed agreements designate the State 
Treasurer as the trustee to receive and pay out the net rentals. We 
do not say that the State Treasurer may not legally act as trustee 
unless there is a conflict between his official duties and his duties as 
trustee. 65 C. J. 571, Sec. 334. However, it is our view that the State 
Treasurer can only act as trustee in the present cases as a private 
individual and not as the State Treasurer, and that if the present 
State Treasurer, assuming that he is now the legal trustee, should for 
any reason cease to be State Treasurer, he’ remains the trustee never- 
theless. 


The setup proposed by the agreement submitted is a wide depar- 
ture from the original plan and intent. As originally conceived, the 
plan was to authorize the creation of Dormitory Building Corporations 
which should be private, nonprofit corporations with authority to lease 
lands from the State Normal Board, erect dormitories, and issue bonds 
for their payment, secured by the revenues obtained from rental of the 
dormitory rooms, - The purpose was to avoid the restrictions on in- 
debtedness incurred by the state and on pledging the faith and credit 
of the state, which are found in Art. XIII of the state constitution. 
The act (Secs. 85-401, 85-402, R. S. 1943) specifically provided that 
the State of Nebraska should incur no liability, and the purpose of 
providing for the creation of Dormitory Building Corporations was to 
provide legal entities which could incur such liabilities and avoid the 
necessity of the state, or any state officer or agency, being a partner 
to the transaction outside of the original act of leasing lands to the 
Dormitory Building Corporations. 


Under the proposed agreements, which designate the State 
Treasurer as trustee, the net income from the dormitories is paid into 
the hands of the State Treasurer and is presumed to be public funds 
which require an appropriation from the legislature before they can 
be paid out. 42 Am. Jur. 718, Sec. 2. This is likely to confuse pros- 
pective purchasers of the bonds and the general public and create the 
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impression that the bonds are supported by the faith and credit 
of the State of Nebraska, notwithstanding the statement in the bonds 
that they are payable solely from the revenues from rental of the 
dormitories. This erroneous impression would. be strengthened by the 
fact that the last two sessions of the legislature have seen fit to appro- 
priate these funds for the purpose’ of paying these bonds. In addition, 
there is a serious question, in our opinion, as to whether the official 
bond of the State Treasurer would cover any shortage or defalcation 
in connection with his trusteeship of these funds. We are strongly 
of the opinion that the original plan of keeping the revenues from the 
rental of these dormitories entirely separate and apart from the state 
funds, and of appointing a corporate trustee rather than the State 
Treasurer or any other public officer to handle such funds, should be 
adhered to. 


For the reasons given, we cannot approve of that feature of the 
froposed agreements which designates the State Treasurer as trustee. 
Other than the foregoing objection, we approve the proposed proceed- 
ings as to legality and form, 


STATE SHERIFF 


Bond of Deputy 
February 20, 1945 
Captain C. J. Sanders, Superintendent of Law Enforcement 


You inquire whether or not a deputy state sheriff’s bond may be 
continuous as to time and be renewed by premium payment or continued 
by continuation certificates, or whether the same must be written 
annually. 


It is our opinion that Section 84-106, Rev. St. 1943, which pro- 
vides for bonds of deputy state sheriffs, requires that such bonds be 
annual bonds. 


UNIVERSITY OF NEBRASKA 


Prefabricated Houses 
January 7, 1946. 
Board of Regents, University of Nebraska 


You state that there is a possibility that the University of Ne- 
braska will have an opportunity to purchase about 200 prefabricated 
houses from the federal government at the cost of one dollar, with 
the understanding that such houses will be used no longer than two 
years. You state that other institutions which have established such 
units found that they cost installed from $1,000.00 to $1,200.00 and 
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in one instance cost about $1,600.00 per unit. You inquire whether 
these could be’ established on the University College of Agriculture 
campus under the dormitory law. 


. Sec. 85-401, Revised Statutes 1943, provides among other things 
that in establishing dormitories at the University of Nebraska or the 
State Normal Schools the contract must provide that when the cost of 
consruction has been paid the buildings shall become the property of 
the State of Nebraska, This provision would, therefore, prohibit the 
purchase of these’ houses with a condition that they could be used no 
longer than two years. 


VOCATIONAL EDUCATION 


Qualifications Director of Trade School 
May 1, 1945 


Mr. G. F. Liebendorfer, Assistant Executive Officer, State Board of 
Vocational Education 


We are in receipt of your memorandum of April 24th with regard 
to clarification of qualifications of the Director of Nébraska State Trade 
School, under L, B. 148, 55th Session, Legislature of Nebraska. You 
say: 


“The title of LB 148 states, * * * ‘to provide for the 
appointment of a director of the trade school and defining his 
powers;’ * * * and also, * * * ‘to provide minimum qualifica- 
tions for instructors and administrative staff members;’ * * *, 
Section 5, lines 13 to 18 provides for the appointment of a 
director to the trade school as chief administrative officer and 
defines his powers. Section 6, lines 12 to 18 establishes the 
qualifications for administrative staff members. 


“Do you believe that the phrase ‘administrative staff 
members’ is intended to refer to and is sufficiently broad to 
include the ‘director of the trade school’ as mentioned above in 
Section 5, or does the phrase ‘administrative staff members’, 
and consequently the minimum qualifications set up in section 
6, apply to administrative staff members exclusive of the direc- 
tor of the trade school mentioned in previous Section 5?” 


_ We have examined the bill and find the title and text of the bill 
to be as you have stated. We can see definite reasons for providing 
for the qualification of administrative staff members, as well as for 
instructors. Inasmuch as the operation of a trade school is involved, 
which undoubtedly requires some special skills in both the instructors 
and the administrative staff members, we can well see why qualifica- 
tions would be provided for such instructors and staff members. The 
reasons for such special skills, however, would not necessarily apply 
to the director of the trade school, many of whose powers, as defined 
by the bill, have to do with matters other than exercise of the special 
skills which are required for the’ administrative staff members or the 


instructors. 
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Inasmuch as the bill provides for the director and defines his 
powers in a separate section, and without prescribing any particular 
qualifications, we do not feel justified in taking the view that the 
qualifications for certain specific officers or for instructors should be 
applied to him. There are many heads of departments in the State 
Government who have the general direction and business administra- 
tion of departments in which there are necessarily employed specialists 
in various branches of science, education or the like, who are not 
required to have special skills in all the various bureaus or divisions 
of the department over which they have supervision. 


We would therefore be of the opinion that since no special quali- 
fications are provided for the Director of the trade school, the Legis- 
lature deemed that.it was sufficient to repose discretion in the board 
which has the appointment of the Director, and that it also assumed that 
it was not necessary to provide special qualifications by statute. 


Rules and Regulations 
; August 4, 1945 
Mr. G. F. Liebendorfer, State Director of Vocational Education 


At your request, I have examined the forms and agreements used 
by your department in encumbering funds for reimbursement of 
schools, to determine whether they constitute “rules” and should be 
filed with the Secretary of State under the provisions of L. B. 138. 


The forms which you have presented are designed to elicit from 
applicants the information necessary to determine +their eligibility to ° 
receive reimbursment, but they contain numerous requirements and 
conditions which might be construed as ‘rules’ under the broad defini- 
tion of L. B. 138. In close cases, such as this, I think any error 
should be on the safe side. I recommend, therefore, that these forms 
be filed as rules of your department. 


Students from Industrial Home 
February 1, 1946 
Department of Vocational Education ‘ 
In your recent letter you request our opinion as to the following: 


“TI. Could the Nebraska State Trade School at Milford 
legally accept, as students, parolees from the boys 
training school at Kearney, Nebraska if the Trade 
School is receiving Federal funds? (These federal 
funds, we understand, cannot be used for training in 
either penal or eleemosynary institutions). 
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“TI. Could the State’ Trade School take parolees from the 
boys training school at Kearney if it is supported 
entirely from State Appropriation funds? 


“TII. Is the boys training school considered a penal institu- 
tion or a training school?” 


Sec. 79-2223, R. 8. 19438, provides as follows: 


“All persons who have completed high school or who have 
reached the age of seventeen, and who have the ability to 
profit from the course for which they apply, may be enrolled.” 


Hence, parolees from the State Industrial School who meet the 
requirements would, in our opinion, be eligible for the Nebraska State 
Trade School. 


Sec. 83-463, R. S. 1948, provides: 


“The state industrial school for juvenile offenders shall 
be a school for the retention, education, discipline, industrial 
training and reformation of male juvenile offenders.” 


Sec. 83-466, R. S. 1943, provides: 


‘“‘Whenever a boy of sane mind, and less than eighteen 
years old, is growing up in mendicancy or crime because -of 
want of proper parental care or other cause, and a complaint 
therefor has been filed in a court of record in this state, the 
court may enter an order committing the boy to the state 
industrial school, if in its opinion the accused is a proper 
subject therefor; and a copy of the order under the usual seal 
of the court shall be a sufficient warrant for delivering the 
boy to the school and committing him to the custody of the 
superintendent.” 


In the case of Leiby v. State, 79 Neb. 485, 1138 N. W. 125, our 
supreme court affirmed a commitment for an indefinite period in the 


following language: 


“An examination of the act in question impresse8 us with 
the spirit of beneficience which pervades all of its provisions. 
Our industrial school is not a place of punishment. It is a 
place of education and reformation. This law affords the 
courts an opportunity to commit a boy, of sane mind, and 
under 18 years of age, who has been found guilty of a violation 
of the criminal laws of the state, or has pleaded guilty to such 
a charge, to that school, instead of sending him to the peni- 
tentiary, and thus branding him as a criminal for life. Instead 
of sending the unfortunate boy, who by reason of parental 
neglect or improper environment has arrived at such a condi- 
tion morally and mentally as to be unable to resist the allure- 
ments of crime, to prison, there to become the associate and 
companion of confirmed criminals, the court places him where 
he will be instructed in the principles of morality, and in such 
useful branches of knowledge as are taught in the public 
schools of the state, together with the principles of mechanical 
arts, and he is also taught such practical trade as is best suited 
to his age and strength, and best adapted to enable him to 
honorably support himself after he reaches the age of majority. 
It is further provided that when he reaches that age, if he has 
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not already been released, he shall be discharged, and such 
discharge shall be a complete release from all penalties in- 
curred by the conviction of the offense for which he was com- 
mitted. So it would seem that the legislature in passing this 
law was actuated by that high moral sentiment which accords 
with the best thought of our enlightened civilization, and by a 
laudable desire to benefit both the state and the individual.” 


We are therefore of the opinion that the Nebraska Industrial 
Home is not a penal institution but rather a training school. 


WORKMEN’S COMPENSATION 


Court Costs 
November 20, 1945 


Mr. W. O. Baldwin, County Attorney, Hebron 
You inquire: 


“Under the Workmen’s Compensation Act, in the event 
the judgment creditor desires to file a praecipe for execution, 
is it necessary for the Clerk of the District Court to collect 
further fees from him in addition to the $1.00 for filing 
transcript of judgment and award, and, if so, what fee?” 


The case of Hoffman v. State, et al., 142 Neb. 821, 8 N. W. (2d) 
200, states that under the provisions of the Compensation Act no 
filing fee shall be charged by the clerk of any court for any service 
required by the act, but this does not relieve the parties in a compen- 
sation proceeding from payment of all costs. It merely relieves the 
parties from payment of the filing fees. Sec. 48-187, R. S. Neb. 1943, 
also provides that no filing fees shall be charged by the clerk of any 
court for services required under Secs. 48-101 to 48-190. 


It is our opinion, therefore, that the clerk of the district court is 
not authorized to collect filing fees, as such, but is required to have 
paid to him all costs such as sheriff’s costs in levying the execution and 
making the return. 


Petitions, Time and Procedure 
April 18, 1945 
Senator William A. Crossland, Senate Chamber 
Reference is made to yours of April 17, in which you say: 
“Enclosed copy of L. B. 31 together with amendments 
hereto attached. Your attention is called to Section 5, Lines. 
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13 to 16, inclusive. Among such provisions is that a petition 
must be heard within sixty days from the date of filing the 
same and an order or award made thereon within thirty days 
thereafter. 


“In case such petition was not heard within sixty days 
after filing, would the court lose jurisdiction and would any 
of the rights of the litigants be prejudiced thereby? 


“Would the court have the power on its own motion after 
a showing had been made to hear such a case after expiration 
of the sixty day limit?” 


Answering your first question specifically, we are of the opinion 
that no litigant would lose any rights if such an event should happen 
that the hearing was not held within sixty days, as provided by the 
bill. Once the court has acquired jurisdiction, which it does by the 
filing of a petition, it cannot lose jurisdiction from some act of its 
own and thereby prejudice the rights of the litigant in the absence 
of a statuté specifically provided for such an event, and there is no 
such provision in the Workmen’s Compensation Act. There is a pre- 
sumption of law that all officials obey the statute, and we must indulge 
the presumption that the Workmen’s Compensation Court will see to 
it that a hearing is had within the time prescribed by law. This pro- 
vision of the time element is not an unusual provision of law, and 
you will find, by referring to Section 12, lines 3 to 7, inclusive, of L. 
B. 31, that upon an appeal to the district court from a decision of the 
Workmen’s Compensation Court that “‘within fourteen days after the 
filing of the bill of exceptions, the district court or judge thereof, in 
or out of term time, shall proceed to hear argument of counsel on the 
contentions raised in such petition and render judgment thereon accord- 
ing to the form of law; * * *” so that by law a time restriction is 
placed upon the district court and the district judge must act within 
fourteen days. Throughout the whole field of judicial procedure, 
time limitations similar to that referred to in your letter are imposed 
upon litigants and attorneys representing litigants, and particularly in 
Workmen’s Compensation Acts these time limitations are of great 
value, for they assist in the speedy determination of the disability of 
the petitioner. 


As to your second question, we answer in the affirmative. The 
court does have the power, on its own motion, to hear a case pending 
before it when it is apparent that the sixty day limit may expire. Pro- 
vision is made throughout L. B. 31 for the court to provide by rule 
for certain methods of procedure, and these rules, when promulgated 
by the court, have the force of law insofar as they do not conflict with 
the existing statute, and since the law requires that the hearing be had 
on the petition within sixty days, then if no affirmative action was taken 
by the petitioner the court, on its own motion, could set the matter for 
hearing, serve the notices which are required, and make a finding and 
proper order in the case, even though the petitioner did not appear. If, 
through some unavoidable casualty or misfortune, or any circumstances 
arise which would prevent the hearing on the petition within the sixty 
days, it would then be the duty of the court to enter such reason or 
occurrence which caused the delay into the record as a showing, and 
proceed with the hearing on the petition as expeditously as possible. 
We are of the opinion that such a procedure, followed by the Work- 
men’s Compensation Court, would not find disfavor with the Supreme 
Court. 
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Rules and Regulations 
June 1, 1945 


Honorable O. M, Olsen, Presiding Judge, Nebraska Workmen’s Com- 
pensation Court 


You request our opinion as to whether the provisions of Legis- 
lative Bill No. 138 passed by the last session of the Legislature applies 
to the Nebraska Workmen’s Compensation Court. 


In our opinion, L. B. 188 does not apply to the Nebraska Work- 
men’s Compensation Court. 


Section 1 of the act expressly excepts the Courts and the Legis- 
lature from the provisions of the act. The Nebraska Workmen’s 
Compensation Court is a court created under authority of Section 1, 
Article V of the Constitution of Nebraska. Sec, 48-152, R. S. Neb. 
1948; City of Lincoln vs, Nebraska Workmen’s Compensation Court 
183 Neb, 225, 274 N. W. 576. 


THE GENOA INDIAN SCHOOL 


State Can Not Sell 
March 10, 1945 
Hon. A. J. Brodahl, Chairman, Appropriations Committee 


On behalf of the Appropriations Committee you have asked 
whether or not the State of Nebraska can sell the property formerly 
known as The Genoa Indian School. 


The Senate and House of Representatives of the United States 
passed an act (48 Stat, at Large 786) which reads in part as follows: 


“That there is hereby granted to the State of Nebraska 
for institutional purposes the property known and designated 
as the ‘Genoa Indian School,’ located at Genoa, Nebraska, 
such grant to include the land and buildings and such equip- 
ment as may be designated by the Secretary of the Interior; 
Provided that this claim may be effective at any time prior to 
July 1, 1934, if before that date the Governor of the State of 
Nebraska on behalf of the state files an acceptance thereof 
with the Secretary of the Interior; * **” 


In the report of the Senate Committee on Indian Affairs (Senate 
Report on public buildings, etc., 73rd Congress, Vol. 1, Report No. 
553) the property is described as a school plant comprising sixty build- 
ings in good general condition of repair, with a value, including 625 
acres of land, of $522,000. After stating that the Indian Bureau had 
advised that this plant would not be needed after June 30, 1934 by 
the Indian Service, the report stated that: 


“It is understood that the State of Nebraska has plans for 
use of the institution as a special training school of some 
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sort, and it is believed to be in the public interest to transfer 
this plant to the state.” 


The Nebraska State Legislature passed an act which was approved 
March 12, 1935, authorizing the acceptance of a conveyance in proper 
form from the United States of America of certain Indian school 
lands in or located near Genoa, Nance County, Nebraska, and giving 
the legal description thereof. 


Section 2 of the bill reads as follows: 


“Sec. 2. The land and buildings acquired as provided in 
the preceding section shall be used as a state institution under 
the direction of the Board of Control.” 


In the Governor’s Record Book for January 8, 1931 to .................. 
at pages 216, 236 and 259, references are made to the Genoa Indian 
School in messages by Governors Bryan and Cochran, in all of which 
it is recognized that the property is to be used for institutional 
purposes. 


While it is true that land has been granted by the United States 
to the various states for internal improvements in the past with the 
idea that the land itself could be used for internal improvements, or 
that the land could be sold and the proceeds thereof be' used for that 
purpose, it appears that the present grant would probably be held to 
confine the state to the use of this particular property for institu- 
tional purposes, due to the fact that it had already been built up with 
a large number of buildings for this special use, and also due to the 
fact that both the State and Federal Governments clearly contemplated 
that the property would be used as an institution of some kind. 


In view of the above facts, it is our opinion that the State cannot 
sell the property and insure good title to a purchaser without per- 
mission from Congress. 


It appears that no deed or patent was ever executed and delivered 
to the State of Nebraska, but a copy of the act of Congress certified 
as a true’ copy by the Assistant Finance Officer of the office of Indian 
Affairs was filed in the office of the County Clerk of Nance County, 
Nebraska on March 25, 1939, together with an original letter from 
the Secretary of Interior, Office of Indian Affairs, setting forth the 
passage of the bill and stating that acceptance of the property had 
been filed with the Secretary of the Interior on May 31, 1934 by 
Charles W. Bryan, Governor of the State of Nebraska. The letter 
transmitting these instruments to the County Clerk of Nance County 
stated that the land involved in this transfer consists of certain real 
estate, the legal description of which is included in the letter. 


If permission is obtained from Congress by further enactment 
authorizing the sale of the property, it appears that the proceeds from 
the sale would have to be used for institutional purposes unless this 
restriction is removed. If another act is passed, authorizing the re- 
moval of the restriction, we would suggest that Congress be asked to 
provide for the issuance and delivery of a deed which would contain the 
description of the land. We believe the prior grant is sufficient to 
convey the title, but up to this time the land granted does not appear 
to have been identified by the United States as grantor, except as 
“Genoa Indian School’, and a more definite description should be pro- 
vided by the grantor for the real estate records in Nance County. 
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LEGISLATURE» 


Salary of Clerk 
April 25 ,1945 
Senator Charles F. Tvrdik 
Your communication of April 20th in which you ask: 


“T am enclosing herewith a copy of Legislative Bill 382 
pertaining to the salary of the Clerk and Assistant Clerk of 
the Legislature. Will you kindly give me your opinion as to 
hse the increase would become effective if the bill is enacted 
into law. 


has been referred to me for investigation and reply. 


We are met at the threshhold with provision of Sec. 19, Art. III 
of the Constitution of Nebraska, which is as follows: 


“Extra compensation to public officers and contractors 
prohibited. The Legislature shall never grant any extra com- 
pensation to any public officer, agent or servant after the 
services have been rendered nor to any contractor after the 
contract has been entered into, nor shall the compensation of 
any public officer, including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption hereof 
be increased or diminished during his term of office.” 


so that our inquiry is directed then to determine whether or not the 
Clerk and the Assistant Clerk of the Legislature fall within the pro- 
hibition of the above quoted constitutional provision. 


Sec. 1 of Art. III contains this provision, among others: 


« * * * All references to the Clerk of the House of Rep- 
resentatives or the Secretary of the Senate shall mean, when 
applicable, the Clerk of the Legislature of one chamber. 
* oe 


This is the only reference to the Clerk of the Legislature found in 
the Nebraska Constitution. The reference’ is, however, to the situation 
of the Clerk of the House of Representatives or the Secretary of the 
Senate, and a search of the Nebraska Constitution prior to the adoption 
of the amendment providing for the one house Legislature reveals that 
no mention is made of either the Clerk of the House of Representa- 
tives or the Secretary of the Senate. To determine if there be any con- 
trary provisions to the existing statutes applicable to the Clerk of the 
Legislature, we have examined the applicable sections of the 1929 
Compiled Statutes—the same being Secs. 50-111, 50-112 and 50-113, 
and we find that the wording of the sections is identical with the word- 
ing of Secs. 50-111 and 50-112 of the 1943 Revised Statutes, with the 
exception of the amount of salary. These sections of the 1943 Revised 
Statutes are as follows: 


Sec. 50-111. ‘The officers and employees of the Legislature 
shall consist of a speaker, chief clerk, assistant clerk, 
sergeant-at-arms, doorkeeper, enrolling clerk, engrossing 
clerk, chaplain, and such other officers and employees, not 
exceeding seventy-five in number, as may be deemed 
necessary for the proper transaction of business, such 
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other officers or employees to be elected by the Legis- 
lature.” 


Sec. 50-112. “There shall be paid to each of the several 
officers and employees named in sections 50-111 and 
50-121 for their official services, such salaries as shall be 
fixed by the Legislature, except the Clerk of the Legisla- 
ture, who shall receive the sum of thirty-six hundred dol- 
lars per annum, payable monthly, and the first assistant 
clerk, who shall receive the sum of eight dollars per day. 
No overtime shall be allowed in any case.” 


In solving this problem we must look only to the constitution 
and statutes applicable. The constitution is silent as to any “term of 
office” and the above statutes are the sum total of statutory direction; 
his ‘‘term’’ may be for the duration of the legislative session, for two 
years, four years, six years, good behavior or for life so far as the 
controlling statutes are concerned, if we were to hold that the Clerk 
of the Legislature had a “term of office’ within the meaning of the 
constitutional prohibition above quoted, we would be pefmitting statu- 
tory ambiguity and uncertainty to lead us into utter absurdity. 


Does the Clerk of the Legislature have a “term of office’? In 
46 C. J. 964 we find the following: 


“Where the term of office is not fixed by law, the officer is 
regarded as holding at the will of the appointing power, even 
though the appointing power attempts to fix a definite term, 
and an officer removed at the’ pleasure of the appointing power 


has, in the strict meaning of the word, no “term” of office. 
x Kk KD 


There is no disagreement in the great number of decided cases 
on this general proposition of law. We find this further expression in 
46 C. J. at P. 963: 


“The phrase ‘term of office’ is one generally used to mean 
the fixed period of time for which the office may be held, 
although it is used to designate’ the period for which the office 
is actually held.” 


The Supreme Court of the State of Nebraska has considered 
this question in State v. Galusha, 74 Neb, 188, in which the court laid 
down the following rule: 


“Ordinarily, the word or words ‘term’ or ‘term of office,’ 
when used in reference to the tenure of office, mean a fixed and 
definite period of time.” 


This case was commented on by the Supreme Court of this State in 
Rooney v. City of Omaha, 105 Neb. 447, in which the court said: 


“The word ‘term’ implies a period of time with some 
definite termination. A ‘regular term’ must contemplate that 
these terminations must come at regular intervals of time. The 
wording of the statute bears out this construction. It speaks 
of appointments ‘for regular term of office, or to complete the 
unexpired portion of any regular term.’ The regular term con- 
templated, therefore, was one of definite duration and one 
which might continue, though the incumbent does not serve 
out the entire period. In order that there ever exist an ‘unex- 
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And in 
is said: 


pired portion of any regular term,’ that term must have some 
regularly fixed terminus in point of time. 


“This court, in the case of State v. Galusha, 74 Neb. 188, 
in the opinion said: ‘Ordinarily, say the authorities, the word 
“term” or ‘‘term of office,” when used in reference to the 
tenure of office, means a fixed and definite period of time. 
Crovatt v. Mason, 101 Ga, 246, 28 S. E. 891; State v. Breiden- 
thal, 55 Kan. 308, 40 Pac. 651; State v. Tallman, 25 Wash. 
295, 64 Pac. 759; People v. Brundage, 78 N. Y. 403; State 
v. Stonestreet, 99 Mo. 361, 12 S. W. 895.’ 


“The question of the meaning of the phrase ‘term of 
office’ has frequently arisen where an appointment has been 
made and the officer to hold at the pleasure of the appointing 
power. In those cases, since no definitely fixed date for ter- 
mination, of the office can be ascertained in advance of its 
actual termination, it has been universally held that such an 
officer does not hold for a ‘term of office.’ State v. Gordon, 
238 Mo. 168; State v. Oklahoma City, 38 Okla. 349; Somers 
v. State, 5 S. Dak| 321; City of Lexington v. Rennick, 105 
Ky. 779; State v. Broughner, 55 N. J. Law, 380.” 


Douglas County v. Timme, 32 Neb. 272, 49 N. W. 266, it 


“In the absence of any constitutional prohibition, or 
affirmative provision, fixing the term of office of any officers or 
his compensation, the legislature may change such term or com- 
pensation, and such change of term or compensation will apply 
as ber to the officers then in office as to those to be thereafter 
elected.” 


We are therefore of the opinion, from an examination of the 
Constitution and laws and authorities that the Clerk of the Legislature 
has no “term of office”? within the meaning of Sec. 19, Art. III of the 
Constitution of Nebraska, and is therefore outside of the prohibition 
contained in said section; that a change in his salary may be made by 
the Legislature, and that if L. B. 382 is passed with the emergency 
clause, the increase would become effective as soon as appropriations 
made therefor become available. Otherwise it would become effective 
three months after the adjournment of the Legislature. 


LEGISLATIVE ACTS 


Majority Votes Required 


April 10, 1945 


Mr. Roy W. Johnson, Lieutenant Governor 


You say: 


“During legislature this morning, I declared LB 132 had 
received the Constitutional Majority necessary to pass and 22 
votes were cast in the affirmative. 
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“JT hereby cite a copy of a challenge filed by Senator 
Mekota which reads as follows: 


“T challenge the ruling of the Chair, that LB 132 has 
received the Constitutional Majority of votes necessary for 
passage. 


“<T invite attention to Sec. 7, Art. 4, of the Constitution, 
and the fact that the appropriation provided by the bill is not 
included in the Governor’s Budget.’ (Signed—Mekota. ) 


“Your attention and opinion upon this matter is requested 
as soon as possible.” 


Section 7, article 4 of the Constitution is as follows: 


“The Governor shall, at the commencement of each ses- 
sion, and at the close of his term of office and whenever the 
Legislature may require, give by message to the Legislature 
information of the condition of the state, and shall reeommend 
such measures as he shall deem expedient. He shall, by mes- 
sage, make to the Legislature an account and statement, with 
vouchers attached, of all moneys received and paid out by him, 
from any and all funds subject to his order, and, at the com- 
mencement of each regular session shall present, by message, a 
complete itemized budget of the financial requirements of all 
departments, institutions and agencies of the state for the 
ensuing biennium. Said budget shall be prepared with such 
expert assistance and under such regulations as may be pro- 
vided by law. No appropriations shall be made in excess of 
the recommendations contained in such budget unless by three- 
fifths vote of each House of the Legislature, and such excess 
so approved by a three-fifths vote shall not be subject to veto 
by the Governor. (Amended, 1920.)” 


You will notice that the same provides that the Governor’s budget 
shall be prepared with such expert assistance and under such regula- 
tions as may be provided by law. 


Without going into detail, it will be noted that the budget is 
prepared, in the first instance, before the meeting of the Legislature 
and is transmitted to the Legislature after it is in session, and becomes 
a basis of the general appropriations bill covering all departments and 
spending agencies of the state. There are also numerous provisions 
whereby the needs of the departments and the manner in which they 
have been conducted are checked up and made accessible to the Gov- 
ernor in preparing his budget. 


Inasmuch as the bill in question, to which you refer, creates a new 
department or spending agency which would not be entitled to be con- 
sidered in preparing the budget and, in fact, could not be included 
therein until after its passage and approval by the Governor and is 
not, in fact, a state agency, we can not see how the constitutional pro- 
visions above quoted could apply to such bill. The distinction between 
appropriations made which are included in the budget bill and such 
appropriations as may be outside of the budget bill is recognized in 
the case of Elmen v. State Board of Equalization and Assessment, 
120 Neb. 156, where the court says: 


“It is manifest that there are certain appropriations that 
are not within but outside of the limitations thus expressed,” 
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referring to the contents of the budget bill or general appropriations 
bili, as distinguished from other appropriations. The court says further 
in the same case, same page, referring to the right of the Governor to 
veto and the restriction placed thereon by Section 7, article 4, 


“In the instant case, the more general provision is section 
15, art. IV of the Constitution, which deals in general terms 
with the governor’s veto power. The more particular provision 
is section 7, art. IV of the Constitution, which deals with one 
restricted class of appropriations.” 


Never having become a part of the Governor’s budget nor of the gen- 
eral appropriation bill introduced in pursuance thereto, we do not be- 
lieve that this bill, even though it may carry appropriation, would be 
within constitutional provision, to-wit, section 7, article 4. 


Our conclusion, therefore, is that the bill would only require 22 
votes, and that you ruled correctly that the same was passed by the 
Legislature on its receiving a total of 22 votes. 


LEGISLATIVE DISTRICTS 
Changing Boundaries 


February 138, 1945 
Honorable Harry A. Foster, State Senator 


You have requested our opinion as to the constitutionality of 
L. B. No. 184, a bill which proposes to change the boundaries of Legis- 
lative Districts 5, 6, 8 and 9. 


The authority for redistricting the legislative districts of the state 
is found in Section 5, Article III, of the Constitution of Nebraska, 
which provides as follows: 


“At the regular session of the legislature held in the year 
nineteen hundred and twenty-one the Legislature shall. by law 
divide the state into senatorial and representative districts. 
In the creation of senatorial and representative districts, any 
county that contains population sufficient to entitle it to two 
or more senators or representatives, shall be divided into separ- 
ate and distinct senatorial and representative districts, as 
nearly equal in population as may be and composed of contigu- 
ous and compact territory. After the creation of such districts, 
one senator shall be elected from each senatorial district and 
one representative from each representative district. The 
basis of apportionment shall be the population excluding 
aliens, as shown by next preceding federal census. In like 
manner, when necessary to a correction of inequalities in the 
population of such districts, the state may be redistricted from 
time to time, but not oftener than once in ten years.’’ 


This section was amended in 1934 at the time of the creation of our 
unicameral legislature, and pursuant to the mandate contained therein, 
the 1935 Legislature, througr Senate File No. 365, created the present 
forty-three legislative districts. Ten years have expired since the enact- 
ment of said legislative bill, but it also becomes necessary to determine 
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whether inequalities in the population of the present districts exist 
which will authorize a redistricting at the present time. This calls for 
an analysis of the factual situation which was not presented to us in 
your letter. 


In the creation of the presesnt districts, the basis of apportion- 
ment required to be used was the population excluding aliens, as shown 
by the 1930 federal census. The basis of apportionment to be used 
if a redistricting is to be had at the present time is the population 
excluding aliens, as shown by the 1940 federal census. We have, 
therefore, turned to the report on population of the State of Nebraska, 
as reported on page 354 of the Nebraska Blue Book for 1944, which 
provides in part as follows: 


“The population figures for Nebraska for 1940 as com- 
piled by the U. S. Bureau of Census, revealed that on April 1, 
1940, Nebraska had a population of 1,315,834 as compared 
with 1,337,963 in 1980, showing a decrease of 62,129 during 
the decade. This represents a decrease of 4.5 percent between 
1930 and 1940, as compared with an increase of 6.3 per cent 
between 1920 and 1930. Of the 93 counties 77 showed de- 
creases since 1930, ranging as high as 23 per cent for Clay 
county. Two of the nine cities of 10,000 or more population 
also showed decreases in the last decade. 


Accepting this statement of facts as true, we conclude that in- 
equalities in the population of the legislative districts exist so as to 
authorize a redistricting in the state at the present time. 


In Rogers v. Morgan, 127 Neb. 456, 256 N. W. 1, our court held 
unconstitutional an act of the 1933 Legislature which changed the 
boundaries of the representative and senatorial districts in Lancaster 
and Douglas counties only without consideration of the other districts 
of the state. While this case arose prior to the 1934 amendment to 
Section 5, Article III, of the Constitution of Nebraska, the provisions 
pertaining to redistricting remain unchanged. The court held that 
the changes made were in boundaries only and that the basis thereof 
was not the next preceding federal census, and, further, that the 
act wrongfully deprived the rest of the counties of the state of re- 
districting for another ten years. 


The title to L. B. No. 184 discloses that it is not an act to redistrict 
all of the legislative districts of the state, but is limited to changing 
the boundaries of four districts named therein, and we must conclude 
that said act in its present form is unconstitutional. If a redistricting 
is to be made at the present time, it must include the entire state and 
any changes made must be based upon the 1940 federal census. 


February 28, 1945 


Honorable Edwin Schultz, State Senator 


Reference is made to your lettetr of February 27, 1945, enclosing 
copy of L. B. No. 184, with amendments to date. Enclosed herewith 
find copy of opinion given to Senator Harry A. Foster, under date of 
February 13, 1945, wherein we held that this bill, as originally intro- 
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duced, was unconstitutional in that it was a redistricting of only cer- 
tain legislative districts within Douglas County, and wherein we 
further held that in order for the bill to be valid it must involve a re- 
districting of the entire state and be based upon the 1940 Federal 
census, 


Since this opinion was given, we have been informed that one of 
the purposes of this bill was to correct errors in the description of the 
boundaries of certain legislative districts within Douglas County. It 
has been called to our attention that Senate File No. 365 of the 1935 
Legislature, which created the present forty-three legislative districts, 
erroneously described these certain districts in Douglas County, and, 
because of this error in description, there is a small territory within 
the county which is not included in any legislative district and certain 
other territory is included in two or more districts. 


We are further informed that in the drafting of Senate File No. 
865 a map was used which correctly discloses the boundaries of the 
various legislative districts, but the error apparently occurred in des- 
cribing theses boundaries in the bill. As a result, the description con- 
tained in the law was impossible to follow and since its enactment the 
members from theses districts have been elected from the districts as 
shown by the map instead of the description set forth in the statute. 


It is our opinion that if L. B. No. 184 is limited to correcting the 
errors in the description of the boundaries of these districts so as to 
describe the same, as was intended by Senate File No. 365, that this 
would not be a redistricting bill and would therefore not come within 
the limitations of Section 5 of Article III of the Constitution. This 
would mean, however, that none of the boundaries could be changed 
from those originally intended to be established by Senate File No. 365. 
If any changes in the boundaries are to be made, it would necessitate 
a redistricting of the entire state, as discussed in our opinion to 
Senator Foster, which is enclosed herewith. 


LEGISLATIVE MEMBERS 
When Disqualified to Be Seated 
January 11, 1945 
Honorable James H. Anderson, State Senator 


You ask our opinion as to whether under the provisions of Sec- 
tion 9, Article III, Constitution of Nebraska, Thomas H. Adams. who 
was elected a member of the Legislature from the 19th Legislative 
District, is entitled to a seat in the Legislature. In this connection, 
we have examined the depositions and other evidence submitted by 
the contestant which disclose the nature of Mr. Adams’ employment 
in the office of the State Superintendent of Public Instruction and have 
also studied the briefs submitted by the parties to this contest. 


The record discloses that since August of 1943 until December 
1944, Thomas H. Adams was a member of the staff of Wayne O. Reed 
as Superintendent of Public Instruction, and held the title of “Director 
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of Research and School Law” and devoted approximately two-thirds of 
his time to his duties for which he was paid a compensation of $200.00 
per month. The title was one given him by Mr. Reed and neither the 
compensation nor the position held were expressly provided for by 
statute, his salary being paid out of the regular “Wages and Salaries 
Account” of the State’ Superintendent’s office. 


Section 9, Article III, Constitution of Nebraska, provides as 
follows: 


“No person holding office under the authority of the 
United States, or any lucrative office under the authority of 
this state, shall be eligible to, or have a seat in the Legislature, 
but this provision shall not extend to precinct or township 
officers, justices of the peace, notaries public, or officers of the 
militia, nor shall any person interested in a contract with, or 
an unadjusted claim, against the state hold a seat in the 
Legislature.” 


First, it becomes necessary to determine whether the position thus 
held by Mr. Adams is a “lucrative office” under the provisions of the 
above quoted constitutional provision. The term “lucrative,” when 
used in connection with an office, is held to mean an office to which 
there is attached a compensation. 


The cases which have defined the term “office,” when used in 
statutes or constitutional provisions similar to the one under considera- 
tion, have established the universal rule’ that in order for a position to 
constitute an “office” it must be one created by law and having certain 
duties imposed by law on the incumbent, and that such duties must 
involve the exercise of some portion of the sovereign power. In order 
to not unduly lengthen this opinion by setting forth these authorities, 
we are enclosing herewith a memorandum of cases defining the term 
“office” and distinguishing between the terms “office” and “‘employ- 
ment.” From these authorities, we reach the conclusion that the em- 
ployment of Mr. Adams in the office of the State Superintendent of 
Public Instruction was not an “office” but an “employment.” 


We next will consider whether the employment of Mr. Adams in 
the office of the State Superintendent of Public Instruction made him 
“interested in a contract” with the state, so that he is not now entitled 
to “hold a seat in the Legislature.”” That the employment by Mr. Reed 
of Mr. Adams constituted a contract between Mr. Adams and the state 
is hardly subject to argument. We are enclosing herewith memoranaum 
of authorities to this effect. Mr. Adams, however, terminated his 
employment prior to the time that the Legislature convened. Does 
the removal of this disqualification prior to the time the Legislature 
convened entitled Mr. Adams to be seated? 


It will be noted that the first disqualification set forth in the sec- 
tion of the Constitution quoted herein, as to persons holding office, 
states that no such person “shall be eligible to, or have a seat in the 
Legislature,” while the disqualification set forth as to persons ‘‘inter- 
ested in a contract with, or an unadjusted claim, against the state,” 
merely states that they shall not “hold a seat in the Legislature.” 


Our courts have held in several cases that where a constitutional 
provision declares certain circumstances under which a person shall 
not be eligible to an office, the eligibility must be determined as of 
the date of election and that where a candidate was not eligible at the 
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time of election he cannot thereafter remove the disqualification and 
become eligible prior to the time of taking office. The discussion of the 
court in these cases discloses, however, that these opinions are based 
upon the definition of the term “eligible” and that the right ‘‘to hold” 
refers to the time of taking office. We are also enclosing a memorandum 
of these authorities, 


We, therefore, conclude that the provision of Section 9, Article 
JII, Constitution of Nebraska, which provides “No person holding office 
under the authority of the United States, or any lucrative office under 
the authority of this state, shall be eligible to, or have a seat in the 
Legislature” extends to the capacity to be elected, but that the latter 
provision of said section which provides ‘‘nor shall any person inter- 
ested in a contract with, or an unadjusted claim, against the state, 
hold a seat in the Legislature” is not a disqualification to a person 
being seated as a member of the Legislature unless it exists at the 
time of taking office. 


For the reasons above set forth, it is our opinion that Thomas H. 
Adams is not disqualified to be seated as a member of the Legislature 
under the above constitutional provisions, since he was not an officer 
of the state at the time of election, and, was not at the time at which 
the Legislature convened interested in a contract with the State of 
Nebraska. 


LEGISLATIVE SPECIAL SESSIONS 


Confirmation of Appointments 
August 28, 1946 


Hon. Charles F. ‘Tvrdik, Chairman of Committee on Committees, Legis- 
lature of Nebraska 


In your letter of August 27th you request our opinion as follows: 


“The Committee on Committees of the Legislature would 
like your opinion as to whether or not confirmation of appoint- 
ments of the Governor can properly be made at a Special 
Session without the same having been mentioned in the call. 


“In the list of appointments submitted to the Legislature, 
Mr. Stanley Matzke, as Director of the Department of Insur- 
ance, was included. Since Mr. Matzke resigned and the name 
of his successor was also included, is it proper to approve the 
appointment of Mr. Matzke up to the time of his resignation? 


“The Committee is withholding its report to the Legislature 
pending your opinion on the matter.” 


The answer to your question depends on the construction to be 
placed on certain provisions of our State Constitution. 


Section 10, Article III of the Constitution provides that the Legis- 
lature “shall meet in regular session at 12:00 o’clock (noon) on the first 
Tuesday in January in the year next ensuing the election of the mem- 
bers thereof.” ; 
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Section 8, Article IV, provides: 


“The Governor may, on extraordinary occasions, convene 
the legislature by proclamation, stating therein the purpose 
for which they are convened, and the legislature shall enter 
upon no business except that for which they were called to- 
gether.” 


Section 10, Article IV, provides: 


“The governor shall nominate and by and with the advice 
and consent of the senate, (expressed by a majority of all 
senators elected, voting by yeas and nays,) appoint all ofticers 
whose offices are established by the constitution, or which 
may be created by law, and whose appointment, or election is 
not otherwise by law or herein provided for; and no such 
officer shall be appointed or elected by the legislature.” 


Section 11, Article IV, contains the following provisions: 


“In case of a vacancy during the recess of the senate, in 
any office which is not elective, the governor shall make a 
temporary appointment until the next meeting of the senate, 
when he shall nominate some person to fill such office; and any 
person so nominated, who is confirmed by the senate, (a 
majority of all the senators elected concurring by voting yeas 
and nays), shall hold his office during the remainder of the 
term, and until his successor shall be appointed and qualified.” 
(emphasis supplied) 


Constitutional provisions should be construed so as to ascertain 
and give effect to the intent and purpose of the framers and the people 
who adopted it. 16 C. J. S. 51, Sec. 16. The general rules of statutory 
construction ordinarily apply to constitutions as well (16 C. J. S. 51, 
Sec. 15) and its provisions should be construed so as to harmonize, if 
possible. 


Section 8, Article IV, of the Constitution provides “the legislature 
shall enter upon no business except that for which they were called 
together.” An examination of the Governor’s proclamation calling the 
present session of the Legislature fails to reveal any reference to con- 
firmation of appointments of officers. Standing alone, the provision of 
Section 8, Article IV, above quoted, might well be construed to forbid 
the confirmation of interim appointments at special sessions of the 
Legislature unless such business is included in the call. However, such 
a construction would, in our opinion, conflict with the provision of 
Section 11, Article IV, of the Constitution above quoted that “the 
governor shall make a temporary appointment until the next meeting 
of the senate,” etc. 


It seems clear that the phrase “the next meeting of the senate” 
must be construed to refer to special as well as to regular sessions of 
the Legislature, and that it was the intention of the framers of the 
Constitution and of the people who adopted it that interim appointments 
by the Governor to fill vacancies should be presented to the next meet- 
ing of the senate, whether in regular or special session, without regard 
to whether or not such business was included in the Governor’s proc- 
lamation calling the Legislature together. The object and purpose of 
the provision requiring confirmation by the senate is to provide a cer- 
tain check and control over the Governor’s power of appointment, and 
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this object would be defeated rather than advanced by the view that 
the Governor, by omitting such business fom the call, might delay ~ 
the confirmation until the next regular session. 


The courts have uniformly held that the confirmation by the 
senate appointment made by the Governor is not a legislative act 
and may be made at a special as well as at a regular session of the 
Legislature, even though such business was not included in the call. 
See State, ex rel. Sikes v. Williams, 222 Mo. 268, 121 S. W. 64, 17 Ann. 
Cas. 1006; Advisory Opinion to the Governor, 64 Fla. 16, 59 So. 782; 
The People, ex rel. Knight v. Blanding, 63 Cal. 333; 42 Am. Jur. 964, 
Sec. 113. 


While the wording of the constitutional provisions in the cases 
above cited was somewhat different from that of our Constitution, it 
is nevertheless our opinion that the word ‘“‘business” as it occurs in Sec- 
tion 8, Article IV, refers to legislative business and does not include 
purely administrative acts such as confirmation of appointments by 
the Governor. 


It is our opinion that confirmation of the appointments of the 
Governor can properly be made at a special session of the Legisla- 
ture, even though such business was not mentioned in the Governor’s 
proclamation calling the Legislature together, 


STATUTES 


Construction Statutes Omitted 
August 16, 1946 
Division of Placement & Unemployment Insurance, State of Nebraska 


You inquire whether or not Sec. 48-718, Compiled Statutes Sup- 
plement 1941, is still law in view of the fact that said section has been 
omitted from the Revised Statutes of Nebraska for the year 1943. 


This section provides as follows: 


“The legislature reserves the right to amend or repeal all 
or any part of this Act at any time; and there shall be no 
vested private right of any kind against such amendment or 
repeal. All the rights, privileges or immunities conferred by 
this Act or by acts done pursuant thereto shall exist subject 
to the power of the legislature to amend or repeal this Act at 
any time.” 


There is little question but that this particular section is a construction 
statute. 


Sec. 49-613, Revised Statutes of Nebraska 1943, provides: 


“The 1943 Statute Commission shall omit from the stat- 
utes all titles to act, all enacting and repealing clauses, all 
declarations of emergency and all validity and construction sec- 
tions unless, from the nature of the same, it may be necessary 
to retain some of them to preserve the full meaning and intent 
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of the law. The omission of validity and construction sections 
is not intended to change the’ effect to be given thereto in 
construing legislation of which such validity and construction 
sections were a part.” 


Under this last-described statute the statute commission was 
authorized to omit from the statutes such construction statutes which 
in and of themselves were not necessary to make the balance of the 
act valid. This does not mean that such construction statutes as were 
ich the Revised Statutes of Nebraska for 1943 were thereby 
repealed. 


It is our opinion that such construction statutes, of which See. 
48-718, Compiled Statutes Supplement 1941, is one, are still in full 
force and effect and will be referred to by the courts in construing the 
act of which said section was a part. 


Obsolete Statutes 
January 27, 1945 
Senator William A. Crossland 


You have submitted to us a bill for an act to repeal Chapter 9, Re- 
vised Statutes of Nebraska, 1943, as being obsolete, and ask whether 
or not in our opinion said Chapter 9 is obsolete. 


Any given law may be obsolete as a matter of fact if it has gone 
completely out of use, is antiquated and discarded. A law may also be 
obsolete as a matter of law if it has been superseded and displaced by 
a later applicable act, or if it has lots its efficacy in any other manner. 


Chapter 9, concerning which you inquire, provides for the forma- 
tion of a beet sugar mill district through an election to be called by 
the Secretary of State upon petition by a certain number of resident 
frecholders of this state, residing within the proposed district. After 
formation the district is authorized through its officers to issue 
bonds when authorized by the electors of the district and to levy taxes 
upon the property within the district. Under the law the funds so 
raised are to be used for the erection and management of a beet sugar 
mill. 


We do not know, as a matter of fact, whether or not any such 
district was ever organized under this law. Upon inquiries made of the 
Hon. Frank Marsh, Secretary of State, we are advised that the recotds 
in his office do not reveal that any petition for the formation of such 
district was ever filed there, or that an election for such purpose was 
ever called by the Secretary of State. The law was passed in the year 
1923 and if any such election was called, there should be a record of it 
in the office of the Secretary of State. It is possible that if any such 
‘district was ever formed, some of the members of the Legislature who 
represent districts covering the entire state will know about it. 


As a matter of law, it may be that this act was considered to have 
lost its efficacy on account of the decision of the Supreme Court of 
Nebraska in the case of Elliott v. Wille filed October 20, 1924, and re- 
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ported in 112 Neb. 86, in which a very similar law providing for the 
formation of rural electric light districts was held invalid. The first 
syllabus point in that opinion reads as follows: , 


“A legislative act, which authorizes private individuals 
to create and fix the boundaries of a district for public im- 
provement, to be paid for by taxes levied on the property 
within the district, without any provision for determination by 
a competent tribunal whether the creation of the district and 
the construction of the improvement will promote public 
health, convenience or welfare, and without any provision for 
determination whether the owner’s property has been arbit- 
rarily or unjustly included in the district, or whether his prop- 
erty will receive any benefit from the proposed improvement, 
is invalid because it authorizes the taking of private property 
for a public use without just compensation and deprives the 
owner of his property without due process of law.” 
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TAXATION 


TAX ASSESSMENTS 


Beans and Potatoes— 
Equalizing Assessments 


July 20, 1945 


Mr. Robert M. Armstrong, State Tax Commissioner 


Under date of July 17 you ask whether dealers in beans and po- 
tatoes may be assessed upon their average invested capital in the same 
manner as is provided for grain dealers and others under the provisions 
of Sections 77-1222 to 77-1224, inclusive, R. S. 1948. 


Tangible personal property is required by our Constitution to be 
assessed uniformly and on an equal basis throughout the state. While 
the sections you refer to appear to classify certain owners and to 
attempt to apply to them a rule different from that imposed upon other 
owners of classes of personal property, we do not believe this rule should 
be extended beyond the owners described in the statute, 


If the dealers in beans and potatoes can present a showing to the 
state board that they are assessed on another and different basis in 
certain counties, their assessments may be equalized with other coun- 
ties; but we do not thinks these statutes may be invoked in support 
of an application of the statutes to which you refer in your letter. We 
think they must be assessed as other personal property is assessed and 
that the function of the state board is only one of equalization. 


Cattle—Grazed in Two Counties 
January 10, 1946 


Mr. Robert M. Armstrong, State Tax Commissioner 
We have your letter in which you say: 


“A dispute has arisen between the County Board of 
Equalization in Thomas County and in Cherry County over the 
proper assessment of certain cattle belonging to one Earl Fack- 
ler, The disputed question was submitted in a formal letter by 
Thomas County to the State Board of Equalization for decision 
as provided in Section 77-1216, R. S. Nebr., 1943, 


“I enclose for your information the letter of Fred Arn- 
holt, Clerk of the Thomas County Board, dated July 10th, and 
the letter of William T, Myers, County Assessor of Cherry 
County, dated July 12th, together with a copy of the schedule 
of Ear] Fackler filed in Cherry County covering the assessment 
of the cattle in dispute. 


“You will note that Fackler lives in Thomas County along 
the north boundary adjoining Cherry County; that his land is 
situated in both counties; and that his house and part of the 
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out-buildings on the ranch are located in Thomas County and 
his barn across the line in Cherry County. You will also note 
that the Cherry County Board takes the position that Fackler 
elected to return the cattle for assessment and taxation in 
Cherry County. 


“Thomas County officials claim that the cattle should be 
taxed in their county because that is the residence of the 
owner and because his principal place of business on the ranch 
is his house, located in Thomas County. Cherry County officials 
contend that the cattle were found in Cherry County on April 
ist, and that Fackler had a right to list his cattle for taxation 
in Cherry County, if he desired to do so. An interpretation of 
Sections 77-1202 and 77-1204 is involved. I do not believe that 
Section 77-1205 applies in this case. 


‘‘When this matter first arose in reply to a request from 
Thomas County stating the facts, I wrote a letter on May 31st, 
sending a copy to each county, in which I gave as my opinion 
that the cattle should be assessed and taxed in Thomas County 
because that was the place of residence of the owner and for 
the further reason that the land upon which the cattle were 
grazing in Cherry County was a part of the ranch on which 
the owner maintains his principal place of business in 
Thomas County. 


“The controversy was submitted to the State Board of 
Equalization and Assessment at their meeting on July 18th. 
I reviewed the correspondence and also called attention to 
your opinion of June 29th, addressed to the county attorneys 
of Rock County and Brown County. (Copies of this opinion 
were also sent to the county officials of both Thomas and 
Cherry counties.) The State Board of Equalization and As- 
sessment instructed me to request an opinion from your office 
and adopted a motion that the decision of the board will be 
made in accordance with such opinion from your office, and 
copies of the opinion should be sent to each of the two coun- 
ties involved.” 


Sec. 77-1216, R. S. Neb. 1943, bak as follows: 


“Questions that may arise as to the proper place to list 
personal property shall be determined as follows: 


**(1) If between several places in the same’ county, the 
place for listing and assessing shall be determined and fixed 
by the county board; and 


(2). If between different counties, the place for listing 
and assessing shall be determined by the State Board of Equal- 
ization and Assessment. 


‘When fixed in either case, it shall be’ as binding as if 
fixed by specific statutory provisions.” 


It has been held by our supreme court that the action taken under 
this section is discretionary with the county or state and that the 
action of the board should not be disturbed unless abuse of discretion 
is shown. It is proper to apply the statute where other statutes are 
silent or uncertain as to the proper place to list property. School Dis- 
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trict No. 142 v. School District No. 13, 122 Neb. 132, 239 N. W. 634; 
Diemer v. Grant County, 76 Neb. 78, 107 N. W. 216; Nemaha County v. 
Richardson County, 93 Neb. 171, 189 N. W. 1021. 


Sec. 77-1202, R. S. Neb. 1948, provides as follows: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school 
district where the owner resides, except that property having 
local situs, like grain elevators, lumber yards or any estab- 
lished business, shall be listed and assessed at the place of 
such situs.” 


Sec. 77-1204 provides for localized assessment of personal property 
connected with a farm where the owner does not reside thereon. 


We have to do here with a farm on which the owner resides, but 
which is located partly in one county and partly in other, It would seem 
that the property to be assessed was actually in Cherry County at the 
time of the assessment on April 1, but this was part of the same farm 
on which the owner resided and where he had his principal place of 
business, the county line running through the farm so as to divide the 
portion of the farm on which the cattle were kept from the residence 
of the owner. 


It would seem that the taxing authorities of Cherry County have 
been influenced by a letter from this offic¢ to the taxing officials of 
Rock County and Brown County, and particularly because in that letter 
the opinion was expressed that under the facts and circumstances in 
the case there considered the cattle were not at the residence of the 
farmer in Brown County on April 1, but were on a farm in Rock 
County on that date. 


Reference to our letter will disclose that we simply gave our 
opinion, by request, to the taxing authorities and suggested that the 
matter might well be decided by the State Board of Equalization under 
Sec, 77-1216. 


We by no means would agree that the two cases are identical or 
that what we said in the letter in question should rule in the instant 
case, particularly since, as we have pointed out above, Sec. 77-1204 
does not apply except where the owner of livestock does not reside on 
the farm in question. 


We would be of the opinion that the matter is doubtful enough 
to be determined under Sec. 77-1216, and that it is therefore discre- 
tionary with the board. 


We do not believe that the opinion expressed in your letter above 
set forth would constitute an abuse of discretion on the part of the 
state board, if it were to be adopted as their decision. 


It will be perceived, however, that we cannot, inasmuch as we con- 
sider the matter doubtful, give an opinion which the board could follow. 
All we could say is that the board must decide this according to the 
facts in the particular case and within a sound legal discretion. 
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involved is of Indian descent would preclude him from receiving such 
license. From our research we find that neither the Congress nor the 
courts have ever attempted any precise, all-inclusive definition of the 
term “Indian.” It has been declared by statute that all Indians born 
within the territorial limits of the United States are citizens of the 
United States. 8 U. S. C. A., secs. 3 and 601. It appears, then as a 
matter of constitutional law, that an Indian is entitled to the benefits of, 
and to be subject to, the laws of the state in which he resides, 


Individual Indians who have severed their connection with the 
tribe to which they belong or who no longer maintain their tribal rela- 
tions are subject to the laws of the state where they happen to be, un- 
less specifically excepted by the United States. See U. S. v. Waller, 243 
U. 8. 452, 61 L. Ed. 843, 37 S. Ct, 4830; Cherokee Trust Funds, 117 
U. S. 288, 29 L. Ed. 880, 6 S. Ct. 718. 


Sec. 53-181, R. S. Neb. 1943, provides: 


“Tt shall be unlawful for any person to sell, give away, 
dispose of, exchange, or barter any alcoholic liquor to any 
Indian, a ward of the United States of America, under charge 
of any Indian superintendent or agent, or any Indian including 
mixed bloods, over whom the United States of America through 
its departments exercises guardianship.” 


It is presumed from your letter that the individual of whom you in- 
quired does not come within this section, but would be deemed an 
emancipated Indian who would be entitled to all of the rights, privi- 
leges and immunities of white residents and citizens, as provided in 
In re Heff, 25 S. Ct. 506, 197 U. S. 488, 49 L. Ed. 848. 


It is therefore our opinion that if the proposed licensee does not 
come within the exceptions listed in Sec, 53-125, R. S, 1943, an applica- 
tion for retail beer license should be approved. 


Licensee for Package and Liquor by Drink 


April 138, 1945 
Mr. Walter H. Smith, County Attorney, Plattsmouth 


Your request of April 11th for an opinion relative to the issuance 
of liquor license has been received. 


You say in part: 


“At the present time there are three package liquor 
stores in the City of Plattsmouth who have been operating 
under the necessary license. These licenses have been issued 
to the owners of these package liquor stores for some years 
past. At this Municipal election the proposition was not sub- 
mitted as to the sale of alcoholic liquors by the package. The 
question has now been raised as to whether it was necessary 
to submit the proposition of the sale of alcoholic liquors by 
the package to the voters in order to permit a licensee to sell 
liquor by the package and by the drink in the same place of 
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business. The question seems to be based on the interpreta- 
tions of Section 53-122 R. S. Nebr. 1943 and has come up be- 
cause of the fact that this section of the statute refers to both 
the license to sell by the drink proposition and the license to 
sell by the package proposition. The contention seems to be 
that a licensee to sell by the package can not become a licensee 
to sell by the drink in the same place of business because of 
the fact that both propositions were not submitted to the 
voters at the last Municipal election. 


“The question has likewise been raised as to whether a 
licensee to sell by the package can become a licensee to sell 
by the drink even though the sale by the drink and by the 
package is not in the same place of business.” 


The sections of the statutes controlling issuance of license are 
58-121 and 53-122 of the Revised Statutes, 1943. There is no compul- 
sion in either of these sections that the proposition of the sale of 
alcoholic liquor by the package be submitted unless a petition request- 
ing that it be submitted be filed in accordance with Sec. 53-122. Your 
package liquor stores already licensed may continue to sell by the pack- 
age under their license. If they procure a license under the authority 
granted by the last election for sale by the drink, then there is nothing 
in the statute to prevent them from conducting their business both as 
package and sale by the drink, and of course this is still true even 
though the same licensee operates two establishments—one a package 
store and the other a sale by the drink. 


MOTOR VEHICLE DIVISION 
BUSSES 
Operated Intracity 


June 26, 1946 
Nebraska State Railway Commission 


, You state: The Sioux City Transit Company of Sioux City, Iowa, 
operates a street-car system in Sioux City, Iowa, and further operates 
busses between Sioux City, Iowa and South Sioux City, Nebraska. In 
such operation the bridge across the Missouri River connecting the 
respective cities is used. Busses are operated intracity in South Sioux 
City, Nebraska, under city ordinances and under order of State Railway 
Commission. You inquire whether the Sioux City Transit Company 
is required to carry RC plates on its busses operated intracity in South 
Sioux City, Nebraska, or whether such company is exempt under Sec. 
75-224, R. S. Neb. 1943. 


We presume that the Sioux City Transit Company is a corporation 
organized and existing under and by virtue of the laws of the state 
of Iowa. The company states it is exempt from the operation of the 
or secre Commerce Act because of Title 49, Sec. 303 (b) (8), which 
states: 
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“(b) Nothing in this chapter, except the provisions of 
section 304 relative to qualifications and maximum hours of 
service of employees and safety of operation or standards of 
equipment shall be construed to include * * * (8) the transpor- 
tation of passengers or property in interstate or foreign com- 
merce wholly within a municipality or between contiguous 
municipalities or within a zone adjacent to and commercially 
a part of any such municipality or municipalities, except when 
such transportation is under a common control, management, 
or arrangement for a continuous carriage or shipment to or 
from a point without such municipality, municipalities, or zone, 
and provided that the motor carrier engaged in such transpor- 
tation of passengers over regular or irregular route or routes 
in interstate commerce is also lawfully engaged in the intra- 
state transportation of passengers over the entire length of 
such interstate route or routes in accordance with the laws 
of each State having jurisdiction; * * *” 


The phrase “contiguous municipalities,’ as used in this section, 
means only municipalities whose borders are actually contiguous, and 
those areas require no definition, but the phrase relating to transporta- 
tion “within the zone adjacent to and commercially a part of such 
municipality or municipalities” requires definition of the Interstate 
Commerce Commission in order that it may be known how the partial 
exemption shall be applied to municipalities and zones which are not 
contiguous to others. (Noeding Trucking Company v. United States, 
29 Fed. Supp. 437.) We do not have the benefit of such definition and 
are therefore accepting the statement of the company that such exemp- 
tion in fact exists. 


Sec. 75-224, R. S. Neb. 1943, in part states as follows: 


“The provisions of sections 75-222 to 75-250 shall apply 
to the transportation of passengers or property by motor 
earriers for hire engaged in intrastate commerce except: * * * 
(2) a motor carrier for hire operated in connection with a part 
of a street-car system; * * *” 


A literal interpretation of the statute would indicate that since 
the busses are being operated in connection with a part of a street-car 
system, the exemption related in the statute would apply. We believe, 
however, that this interpretation does not apply in the instant case. 
We have before us ordinance No. 222 of the city of South Sioux City, 
Nebraska, passed and approved April 7, 1937, granting a license to the 
Sioux City Service Company to operate upon the streets of said city. 
Apparently this ordinance was accepted by the Sioux City Service Com- 
pany, now the Sioux City Transit Company. This in itself is an admis- 
sion that said busses were not being operated as a part of a street 
railway company, otherwise Sec. 2, Art XII of the Nebraska Constitu- 
tion should have been complied with, requiring the consent of a majority 
of the electors of the city that the street railway company was to oper- 
ate within the city. The only approval of such operation that has 
been brought to our attention has been found in ordinance No. 222, 
as above set forth. 


We refer also to our opinion to you under date of May 38, 1946, 
having reference to the Lincoln City Lines, Inc., that where busses 
are not being operated in connection with a street-car system, the 
railway commission has complete jurisdiction and that the city council 
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has such authority in the premises only to exercise reasonable police 
control. 


It is well settled that statutes in pari materia must be construed 
together, and the legislative intention apparent from the whole body 
of the enactments must be carried into effect. 


Sec. 74-1101, R. S. Neb. 1943, states: 


“The term ‘street railroad’ or ‘street railway,’ as used in 
sections 74-1101 to 74-1125, shall mean and embrace systems 
organized, and engaged in transportation of passengers for 
hire as common carriers on rails or tracks, and propelled by 
whatsoever motive power in common use by street railways, 
within the corporate limits and along the streets of any city.” 


Sec. 74-1102, R. S. Neb. 1948, passed and approved in 1925, 
states: 


“Any street railroad or street railway, as defined in sec- 
tion 74-1101, within this state may own, control and operate 
motor-propelled buses within any city of this state as an auxili- 
ary or supplemental means of transportation of passenger 
to its rail system. Any street railway, as defined in said sec- 
tion, within this state may extend, add to, supplement or sup- 
plant its street railway lines with motor-propelled buses; * * * ” 


Sec. 75-224 was passed in 1937, a considerable time after Sec. 
74-1102. The legislature did not see fit to change the wording of Sec. 
74-1102 and therefore must have intended that the exemption pro- 
vided for obtained only to motor transportation operated in connec- 
tion with a part of a street-car system, which said system was wholly 
within the state of Nebraska. The general doctrine seems to be that 
prima facie the law should be held to have reference to persons and 
things within the territorial jurisdiction of the body enacting it, unless 
it clearly appears that another and different purpose should be gathered 
from the act itself. Presumptively the lawmaking power is acting in 
the interests of persons and things within the state. Presumptively 
the lawmakers of Nebraska were looking after the interests of corpora- 
tions in Nebraska, and any exemptions allowed to corporations are 
those domiciled within the state. This apparently is the rule in this 
state. 


In the case of Yale University v. Scotts Bluff County, 138 Neb. 
101, 292 N. W. 48, the court said: 


_ “Tt is a well-accepted rule of construction that a legisla- 
tive act granting powers, privileges or immunities to corpora- 
tios must be held to apply only to corporations created under 
the authority of that state over which such state has the power 
of visitation and control, unless a contrary intent is plainly 
expressed in the terms of such legislation.” 


In our search of the statutes we have failed to find any expression 
of the legislature which would indicate that the enactment had any 
reference to any corporation over which it did not have powers of 
visitation and control, and especially in view of Sec. 74-1102, in which 
the statutes refer only to railways operated within the state of Ne- 
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braska, it is our opinion that the exemption mentioned in Sec. 75-224 
does not apply. Under these circumstances, the Sioux City Transit 
Company of Sioux City, Iowa, should be required to carry RC plates 
on its busses operated intracity in South Sioux City, Nebraska, and the 
same rule would apply to busses being operated intercity between 
South Sioux City, Nebraska, and Sioux City, Iowa. 


CERTIFICATE OF TITLE 


Liens 
April 26, 1945 
Honorable Wardner G. Scott, Director, Motor Vehicle Division 


Reference is made to your letter of recent date in which you say: 


“We are again confronted with the problem as to whether 
or not an artisan’s lien may be shown on a Nebraska Certificate 
of Title. 


“Section 60-110, 1943 Revised Statutes, provides, in part, 
that 


“‘The county clerk, upon receipt of a lien instrument 
duly signed by the owner in the manner prescribed by law gov- 
erning such lien instruments together with the fee prescribed 
for notation of lien, shall notify the first lienholder to deliver 
to the county clerk within fifteen days from the date of notice, 
the certificate of title to permit notation of such junior lien 
and, after such notation of lien, the county clerk shall deliver 
the certificate of title to the first lienholder.’ 


“Tt is noted under this section that a provision is made 
whereby it is mandatory, if a second lienholder surrenders to 
the county clerk the lien instrument duly signed by the mort- 
gagor and the proper fee, that the county clerk notify the first 
lienholder in order that the title may be surrendered and the 
second lien shown thereon. 


“The questions involved, upon which we would appreciate 
your opinion, are: 


“1. May an artisan’s lien be filed on a Certificate of Title, 
provided the holder of the artisan’s lien is successful in secur- 
ing the original Certificate of Title? 


“9. If the holder of a artisan’s lien presents to a county 
clerk the artisan’s lien and proper fee, is it mandatory that 
such county clerk notify the first lienholder to surrender the 
Certificate of Title in order that the artisan’s lien may be 
shown thereon?” 


The answer to your first inquiry is in, the negative for the follow- 
ing reasons: An artisan’s lien is authorized by Sections 52-201, 52-202 
and 52-203, Rev. St. 1948. In Sec. 52-202, it is provided “ * * * the 
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yerson making such repairs or furnishing such material or performing 
such work shall file in the office of the clerk of the county in which 
such work was done, or material furnished, or in which such property 
is kept, within sixty days after performing such work or furnishing 
such material, a verified statement* * *, This verified statement is the 
documentary evidence of an artisan’s lien. The portion of Sec. 60-110, 
Rev. St. 1948, quoted in your letter it will be noted provides that the 
county clerk “upon receipt of a lien instrument duly signed by the 
owner” may cause the certificate of title to be returned to him for 
notation of the lien. The artisan’s lien document by statute must be 
signed by the person who does the work and the only instrument that 
may be noted on the certificate of title under the statute is a lien signed 
by the owner. 


The Motor Vehicle Title Act, particularly Sec. 60-110, specifically 
directs that the provisions of the statutes applicable to filing chattel 
mortgages, etc., shall not apply to chattel mortgages, etc., on motor 
vehicles, but the artisan’s lien sections of the statute are not mentioned 
in said act, hence the artisan’s lien statutes stand alone and are un- 
affected by the Motor Vehicle Title Act. 

The answer to your second inquiry is also in the negative for the 
above reasons. 


May 28, 1946 


Hon Wardner G, Scott, Director of Motor Vehicle Division, Department 
of Roads and Irrigation. 


We have your letter of May 28, 1946, in which you say: 


“The question raised is whether or not the County Clerk, 
when issuing a certified copy of the original Certificate of 
Title should show, thereon, all Liens which were filed on the 
original even though the same were released, or should he 
show only those Liens which appear of record as unreleased.” 


The particular section of the act applicable appears as Sec. 
60-112, R. S. 1943, which in part provides as follows: 


“In the event of a lost or destroyed certificate of title, 
application shall be made to the clerk of the county where 
such certificate of title was issued, by the owner of such motor 
vehicle, or the holder of a lien thereon, for a certified copy of 
the same upon a form and accompanied by the fee prescribed 
by this act. Such application shall be signed and sworn to by 
the person making the same. Thereupon the county clerk 
shall issue a certified copy of the certificate of title to the per- 
son entitled to receive the certificate of title under the pro- 
visions of this act, and with the approval of the state depart- 
ment. ' 


The purpose of this statute is to give to the person entitled therete 
a certificate of title identical with the one he formerly held and as it 
appears of record in the office of the county clerk. In order for the 
clerk to certify that the copy issued is a true and correct copy of the 
certificate of title as it appears of record in his office, the copy must 
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show on its face all that is shown on the title of record in his office. 
This is the construction of the word ‘‘copy’ in reported cases. In 
Words and Phrases, 4th Series, Vol, 1, P. 577, we find: 


“As used in Comp. St. 1921, Sec. 7009, requiring a copy 
of a search warrant to be served on the person found in the 
possession of liquor, the word ‘copy’ means a complete copy 
of the original warrant, and an alleged copy not signed by the 
county judge is meaningless and void. Sturns v, State (Okl.) 
287 P. 805, 806.” 


“Copy in transcript of docket entries of trial judge, 
which shows that judgment was entered, and states that such 
entries are recorded in minutes of court, held not ‘copy of 

. judgment,’ within Rev. St. 1925, art. 2281, requiring that 
transcript must contain copy of final judgment from which 
appeal is taken. De La Morinere v. Sam (Tex.) 8 S. W. (2d) 
$12, 314.” 


Thus construed, it becomes clear that the legislative intent mani- 
fest by the words, “the county clerk shall issue a certified copy of 
the certificate of title’* was that the copy issued should be identical 
with the certificate of title as it appears of record in his office. 


June 6, 1946 


Hon. Wardner G, Scott, Motor Vehicle Division, Department of Roads 
and Irrigation 


We have your request for an opinion in which you say: 


“Since the 1945 Legislature provided in LB157 that be- 
fore a person could become a licensed dealer that he must 
have obtained a Surety bond in the amount of $2500, we 
would therefore request your opinion as to whether or not 
our County Clerks would be protected under the bond provi- 
sions as set forth in Section 60-619 of the 1945 Compiled 
Statutes Supplement if they would issue to the Nebraska 
dealer a clear Nebraska Title even though the Foreign Title, 
used as evidence had shown an unreleased Lien, provided that 
the dealer, when making his application stated, under oath, 
that there were no liens against the motor vehicle in question.” 


The statutes require that an application be made to the county 
clerk for a certificate of title on a form prescribed by Sec. 60-114, R. S. 
1943, in which form the applicant is required to set out the liens on 
the motor vehicle, if any, and if none, to so state. 


Sec. 60-106, R. S. 1948, provides generally for the filing of the 
application with the county clerk and then continues with the following 
provision: 


«*x * * Tf a certificate of title has not previously been 
issued for such motor vehicle in this state, the application, 
unless otherwise provided for in this act, shall be accompanied 
by a manufacturer’s or importer’s certificate as provided for 
in this act; or by a proper bill of sale or sworn statement of 
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ownership, the originals of which have been duly filed with 
the county clerk, or a duly certified copy thereof, or by a cer- 
tificate of title, bill of sale or other evidence of ownership 
required by the law of another state from which such motor 
vehicle was brought into this state. The county clerk shall re- 
tain the evidence of title presented by the applicant and on 
which the certificate of title is issued. The county clerk shall 
use reasonable diligence in ascertaining whether or not the 
facts in such application are true by checking the application 
and documents accompanying the same with the records of 
motor vehicles in his office; and if satisfied that the applicant 
is the owner of such motor vehicle and that the application is 
in the proper form, the county clerk shall issue a certificate 
of title over his signature and sealed with his seal, but not 
otherwise. * * *,” 


If an unreleased lien is shown on the face of the certificate of title 
from another state and none is shown on the face of the application, 
then the application would not be “in proper form’”’ as those words are 
used in the quoted statute, and the clerk should not issue a certificate 
until a proper release of the lien is filed, or should show the lien on 
the certificate of title issued. 


The provisions of LB 157, now appearing as Sec. 60-619, R. S. 
Supp. 1945, do not afford any protection to the county clerk. The bond 
required by said section to be furnished by dealers is for the protection 
of persons buying a motor vehicle from the dealer. The liability of the 
county clerk for negligence in conducting the affairs of his office is as 
great now as before the enactment of this statute. 


Trailers 


July 19, 1945 
Hon. Wardner G. Scott, Director, Motor Vehicle Division 


We have your request for an opinion with reference to L. B. 84 
of the 1945 Legislative Session, relative to the charging of a fee for 
the issuance of the certificates of title provided for by the bill; you 
further inquire as to the effect of L. B. 84 under the provision which 
relieves farmers or ranchers from the necessity of securing title to 
trailers in their possession and used by them in their farm work, and 
further ask that if sale be made by such farmer or ranchers that a 
certificate of title must first be obtained in their name prior to the 
transfer. ; 

In consideration of legislative enactments, we are required to 
look to the entire act itself for the purpose of learning the legislative 
intent, and in order to do this we must give effect to every provision in 
the act. It is quite apparent that the intent of L. B. 84 was to amend 
the existing statutes which provide for the issuance of a certificate of 
title for motor vehicles, so that the effect of the statute as amended by 
L. B. 84 would be that certificates of title should be issued on commercial! 
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trailer, semi-trailer or cabin trailer in precisely the same manner as 
certificates have heretofore been issued for motor vehicles. L. B. 84 
specifically defines words and phrases as used in Sec. 60-301 to Sec. 
60-343 and specifically says “ ‘motor vehicles’ shall include motorcycles 
and all vehicles propelled by any power, other than muscular power, 
* * *? Therefore, for the purpose of the administration of the motor 
vehicle title act, it would seem that commercial trailers, semi-trailers 
or cabin trailers are considered to be motor vehicles for the purposes 
of the certificate of title. Therefore, the fees charged by each county 
should be precisely the same for commercial trailer, semi-trailer or 
cabin trailer in the issuance of certificates of title therefor, or the 
notation of liens, etc. as the fees formerly charged for such acts where 
only a motor vehicle was involved. 


As to the necessity of farmers securing a certificate of title before 
disposing of any trailer, we find that Sec. 1 of L. B. 84, which is 
amendatory of Sec. 60-102, Rev. St. 1943, provides in part as follows: 


“The provisions of this act shall apply to motor vehicles, 
commercial trailers, semi-trailers and cabin trailers required 
to be registered under the provisions of sections 60-301 to 
60-306 * * * except semi-trailers and trailers of farmer or 
ranchers used wholly and exclusively to carry supplies to the 
owner’s farm or ranch, used by the farmer or rancher to 
carry his own products to storage or market or used by farm- 
ers or ranchers for such hauling of such supplies or products 
in exchange of services.” 


Under this section, farmers or ranchers who use trailers within the 
provisions of the exception are not required to secure certificates of 
title. 


Sec. 3 of L. B. 84 provides in general terms that no person shall 
sell or otherwise dispose of a commercial trailer, semi-trailer or cabin 
railer without delivering a certificate of title. This section also excepts 
‘from its provisions the persons mentioned in Sec. 2, which refers to 
manufacturers and importers of motor vehicles, and requires that they 
issue a manufacturer’s or importer’s certificate instead of a certificate 
of title. The provisions of the entire act requiring that in a transfer 
of a motor vehicle, and since the amendment, a commercial trailer, semi- 
trailer or cabin trailer, they must be delivered at the transfer either 
a certificate of title or a manufacturer’s or importer’s certificate. 


Sec. 1 of the act above quoted is a special enactment particularly 
excepting from the provisions of the act farmers or ranchers who use 
trailers in their farming and ranching operation. So for the purposes 
ot the construction of L. B. 84, we have recourse to the general rule 
of law that where two statutes are passed at the same session of the 
Legislature, one dealing with the common subject matter, which in this 
case would be the three classes of trailers, in a more specific and 
minute way will prevail over one of a more general character, such as 
Sec, 3 which says that “no person shall sell”, the special act will pre- 
vail over the general. See 59 C. J. 930. In addition to that, the Supreme 
Court of this state has several times passed on this particular question. 
See City of Grand Island v. Willis, 142 Neb. 686, 7 N. W. (2d) 457; Lee 
v. Lincoln Cleaning & Dye Works, 144 Neb. 659, 14 N. W. (2d) 227, 
in which the court says: 
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“A particular intention expressed in a legislative act, if in 
conflict with a general intention expressed in a later enact- 
ment, should be given effect, leaving the latter act to operate 
only outside of the scope of the former.” 


Therefore, in L. B. 84 we have the specific provision excepting 
farmers and ranchers from the acts, insofar as their three classes of 
trailers are concerned, which seems to be in apparent conflict with the 
general provisions of the act, which states that “no person shall sell,” 
and applying the general rule as expressed above, we are of the 
opinion that the special act prevails over the general and that Sec. 1 
of L. B. 84 expressly excludes farmers and ranchers from the pro- 
visions of the act, insofar as their three classes of trailers are con- 
cerned, and they may therefore transfer or dispose of them without 
first acquiring a certificate of title as would be otherwise required. 


Transfer of Title 


September 26, 1946 


Mr| Roy E. Blixt, County Attorney, Brewster 


We have your request of recent date for an opinion relative to 
the transfer of title to a motor vehicle by repossession of the property 
by the vendor on a conditional sales contract. 


Sec. 69-301, Revised Statutes 1943, is still in force with reference 
to conditional sales contracts when the subject matter is a motor 
vehicle. The section provides in substance that, where the vendor re- 
scinds a conditional sales contract because of default in payments by the 
vendee and where the vendee has paid on his contract a sum equal to 
one third of the entire purchase price, for a period of twenty days 
after such repossession the vendee may pay the total amount due to 
the vendor and the vendor is then required to redeliver the property to 
the vendee. During this period of twenty days, title has not vested in 
the vendor nor could it be considered a transfer of title to him for the 
statute gives the vendee this period of redemption. 


Sec. 60-111, Revised Statutes 1943, is the section which considers 
the transfer of title to motor vehicles by the county clerk and in sub- 
stance says that where the transfer is by operation of law, such as re- 
possession by vendor under conditional sales contract, the clerk shall 
“«* * * upon presentation of satisfactory proof to the county clerk of 
ownership and right of posesssion * * *”’ issue to the applicant a 
certificate of title thereto. 


Obviously, since the conditional sales contract is part of the rec- 
ords of the county clerk, proof should be required to satisfy him that 
at least twenty days have elapsed from the time of the repossession 
by the vendor before he issues to the vendor a certificate of title. 
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Transfer from Another State 
December 16, 1946 
Honorable Wardner G. Scott, Department of Roads and Irrigation 
We have your communication of recent date in which you say: 


“The State of Michigan advise us that they will accept in 
that State as evidence for new Certificate of Title an assigned 
Michigan Title on which an unreleased lien is recorded without 
requiring evidence to substantiate the satisfaction of the lien, 
providing that the lien is two years old. Under the Nebraska 
Title Law, may this Department authorize the acceptance of 
similar Titles as evidence for Nebraska Title without requiring 
proper proof of the satisfaction of the lien?” 


This state recognizes and enforces the law of other states under 
certain circumstances. The statutory provision is found in 25-215, 
R. S. 1948, and is as follows: 


“All actions and causes of action which are barred by 
laws of any state, territory or country shall be deemed barred 
in this state; but no action shall be barred by laws of any 
other state, territory or country unless the same would have 
been barred by the provisions of this chapter had the defendant 
been a resident of this state for the period herein prescribed.” 


We gather from your inquiry that under the Michigan law a lien 
on a motor vehicle loses its force, as such, after the lapse of two years 
time. We assume the lien to be that of a chattel mortgage. We find 
that under the Nebraska law, Sec. 36-303, R. S. 1943, a chattel mort- 
gage lien remains enforcible for a period of five years from the date 
recorded; thus you will note a conflict of laws as between the two 
states. 


Since a Nebraska title to a motor vehicle is sought based on a 
Michigan title, the sale of the motor vehicle is taking place in this 
state in which event the law of Nebraska governs the sale. 12 C. J. 471. 


“The rule supported by the trend of modern authorities 
is that the validity of a transfer of personalty depends on the 
law of its actual situs.” 


We are of the opinion that under the circumstances mentioned 
proof of the satisfaction or release of the lien should be presented or 
the lien noted on the Nebraska title. 


DRIVER’S LICENSE 
Minor 
June 18, 1945 


_ Hon. Wardner G. Scott, State Engineer 


Reference is had to your communication of June 13, requesting 
our opinion construing Section 60-407 of the 1943 Revised Statutes, 
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which provides in part that a limited permit may be issued by the county 
treasurer to a minor over the age of fourteen years who lives more 
than a mile and a half from school for such minor to operate a motor 
vehicle to and from the building where he attends school, and you 
specifically ask if this would apply to Summer School, Bible School, 
Sunday School, etc. 


We are of the opinion that the legislative intent in the enactment 
of the above section of the statute was not to confine it to the ordinary 
elementary, or grade school. The word “school” has been judicially de- 
fined as a place for instruction in any branch or branches of knowledge. 
Alexander v. Phillips, 254 P. 1056 (Ariz.). Throughout the authorities, 
it is so defined unless the court is construing the word in connection 
with some specific constitutional or statutory provision, and we think 
that when the word “school”? was used in the statute in this instance, 
the legislature intended that it should apply to all schools, attendance 
at which by teen-age youngsters is usually required by either moral, 
parental or legal suasion. 


We are therefore of the opinion that the county treasurer may 
issue a limited permit under the statute and in compliance therewith 
to a minor for the purposes of attending a school as above defined. 


Issuance and Renewal 
October 15, 1945 
Mr. John H. Steuteville, County Attorney, Bridgeport. 


We have your inquiry of recent date in which you state the 
facts to be that an individual whose license to drive a motor vehicle 
had expired had been arrested and, upon being arraigned in court, 
pleaded guilty and paid his fine, and that subsequent thereto his. 
license would not be renewed until he had complied with the recent 
enactment by the Legislature of this state requiring the furnishing of 
proof of ability to respond in damages or.proper insurance policy. 


Subsection 3 of Section 17 of L. B. 261, enacted by the 1945. 
Legislature, provides as follows: 


“Tf a person is not licensed, but by final order or judgment 
is convicted of ** * * for operating a motor vehicle upon 
the highways without being licensed to do so, * * * no license 
shall thereafter be issued to such person and no motor vehicle 
shall continue to be registered or thereafter be registered in 
the name of such person until he shall give and thereafter 
maintain proof of financial responsibility.” 


Thus, you will see that the individual about whom you speak, by his 
plea of guilty, admitted that he was operating a motor vehicle without 
a license, since his former license had expired. He, therefore, comes 
directly within the provisions above quoted and must comply with 
the law the same as anyone else. 
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October 238, 1945 
Mr. F. J. Schroeder, County Attorney, Curtis 


We have yours of October 17 requesting an opinion as to the 
provisions of L. B. 185 as such provisions are applicable to the re- 
newal of an operator’s license. 


Section 2 of L. B. 185, which is amendatory of Section 60-404, 
R. 8. 19438, provides in substance that the director of motor vehicles 
shall appoint as his agents one or more patrolman examiners who 
shall examine all applicants for license to operate motor vehicles; the 
patrolman examiners shall deliver to the successful applicant a cer- 
tificate which the applicant must present to the county treasurer of 
his county, who will forthwith issue an operator’s. license to such 
applicant; that if the patrolman examiner shall find: 


“That such a person (1) served in the armed forces of 
World War II, (2) had an operator’s license in this state 
which was in force on the day of induction into such forces 
and expired while in such service, and (3) has no apparent 
physical or mental defects at the time of seeking such renewal 
of such license, he shall issue and deliver to such World War 
II veteran a successful applicant’s certificate. * * * The 
successful applicant shall present his certificate to the county 
treasurer of his county who shall forthwith issue the license to 
operate a motor vehicle and collect the fee therefor. * * * ” 


There is a further provision in the bill which has application which 
is found in Section 7 thereof; this section is amendatory of Section 
60-411, R. S. 1948, and provides in substance that licenses are valid 
for the period of two years from September 1, 1945, and are renew- 
able on or before September 1, 1947, and on or before September 1 
of each odd-numbered year thereafter without examination except as 
provided in Section 60-404, R. S. 1943, as amended; licenses which 
were valid on the effective date of the act will be valid until expira- 
tion, and further: 


“« * * * where an application for a renewal is made 
within sixty days after the expiration of such license, the 
applicant will not be required to take the prescribed 
examination.” 


The letters of instruction, excerpts of which you quote, are not 
inconsistent, the last above-quoted portion of the bill applies to all 
persons, ex-service men are accorded preferred treatment by Section 
2 above mentioned; if the ex-service man’s license has expired subse- 
quent to his induction into the armed forces, he may have it renewed 
by securing a certificate from the patrolman examiner, which certifi- 
cate is his for the asking, with sufficient proof to establish his con- 
nection with the armed forces during World War II. 


L. B. 185 makes a number of changes in the former laws gov- 
erning the issuance and renewal of licenses to operate a motor vehicle, 
but its terms are plain and unambiguous; if a veteran of World War 
Il, or anyone else, has an operator’s license which expired not more 
than sixty days prior to the application for renewal, he should be 
issued a renewal without examination; if more than sixty days has 
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elapsed, he must proceed as in Section 2 above mentioned, but if he 
be a veteran of World War II, the patrolman examiner delivers to him 
a successful applicant’s certificate on the establishment of that fact and 
without further examination if he has no apparent physical or mental 
defects. 


INSURANCE 
Liability Insurance 


March 15, 1946 
Game, Forestation & Parks Commission 


We have your letter of recent date, requesting an opinion of this 
office, in which you say: 


“Must the Game, Forestation and Parks Commission foi- 
low rulings pertinent to tax supported departments in the 
instance of following specific rulings on appropriations. For 
example: other departments which are tax supported cannot 
purchase personal liability insurance because no such per- 
mission is granted in appropriations statements. The budget 
of the Game Department depends, however, upon the income 
through permit sales, 


“Ts there any way by which the department can legally 
carry insurance on its trucks, thus protecting the driver from 
personal liability?” 


There is no distinction between funds in the hands of the State 
Treasurer raised by property tax and permit fees collected by your 
commission so far as title thereto being in the State is concerned. 
Section 37-206 R. S. 1943 requires that the secretary of your com- 
mission, or any other person receiving permit fees or other license 
money, to deposit same with the State Treasurer who shall place all! 
such monies in the state game fund. Section 81-814 R. S. 1943 pro- 
vides generally for the expenditure of these funds by voucher and 
warrant the same as other state funds. 


The provision in Article III, Sec. 25 of the Constitution that 
‘no money shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law” leads us to an examination of 
Sec. 29, L. B. 71, of the fifty-eighth legislative session which is the 
pertinent portion of the appropriation bill for this biennium and we 
find no appropriation made therein of funds to provide payment of 
insurance premiums of any description. 


The opinion rendered by this office to Hon. Stanley A. Matzke 
on February 6, 1946 is applicable to all state departments, independent 
boards and commissions and other administrative or enforcement 
agencies of the state government. Specifically, we do not find any 
authorization in the law for your commission to expend public money 
for the payment of premiums on insurance to protect your employees 
who operate motor vehicles against a personal liability. 
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Reciprocal Insurance Company— 
Bond Automobile Dealers 


May 14, 1945 
Hon, Wardner G. Scott, State Engineer 


You inquire whether a reciprocal insurance company, licensed in 
the state of Nebraska to write surety bonds, casualty insurance, etc., 
is qualified to write the bonds for automobile dealers, which are re- 
quired by the provisions of L. B. 157. 


It is our opinion that a reciprocal insurance company which 
is licensed to write surety bonds in the state of Nebraska is qualified to 
write bonds for automobile dealers, as provided by L. B, 157. 


The only changes which need to be made in the form of bond 
which we have previously submitted to you, when used by such insur- 
ance company, is that the words ‘a corporation” in line five of said 
form would be changed to ‘‘an association’, and the signature should 
show that the company is “an association’? and not “a corporation.” 


REGISTRATION AND LICENSES 


Corporation Changes Name 
December 14, 1946 
Honorable Wardner G. Scott, Department of Roads and Irrigation 


We have your request for an opinion in which you say that a cor- 
poration formerly named the Royal Highlanders Insurance Company 
had a motor vehicle titled and registered in that name; that subsequently 
the corporate name was changed to the Lincoln Mutual Life Insurance 
Company and the motor vehicle transferred by assignment of title to 
the new corporation, : 


You ask: 


“Does this change in name constitute change in ownership 
and require new registration, or can this be handled by the 
County Treasurer as transfer of Registration upon the pay- 
ment of a $1.00 fee which is provided under the section of the 
Statutes covering reassignment of Registration?’’ 


As to the effect of the change in the name of the corporation we 
find the general rule in 13 Am. Jr. p. 276, as follows: 


“An authorized change in the name of a corporation has 
no more effect upon its identity as a corporation than a change 
of name of a natural person has upon his identity. It does not 
affect the right of the corporation or lessen or add to its 
obligations, * * *,” 


Our supreme court has followed this rule in W. T. Rawleigh Med- 
ical Co. vs. Banning, 104 Neb. 179, 176 N. W. 85, in which the court 
says: 
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‘A change of corporate names does not make a new cor- 
poration, but only gives the corporation a new name.” 


See, also Carlon vs. City Sav. Bank., 82 Neb. 582, 118 N. W. 334. 


Hence, assuming that the first named corporation complied with 
the law in regard to changing its name, we are of the opinion that 
such change in names does not constitute a change in ownership to 
the extent that a new registration of the motor vehicle would be 
required. 


Reciprocity Agreements 


April 27, 1945 
Mr, Wardner G. Scott, Director, Motor Vehicle Division 
Reference is made to yours of April 24th in which you say: 


Sec. 60-305 of the 1943 Revised Statutes provides, in 
part, for the formulating and entering into of Reciprocity 
Agreements with the various states as to the operations of 
commercial trucks or busses, and provides that Nebraska shall 
grant reciprocity comparable to that extended by the foreign 
state on all license fees, permit fees, and fees of whatever 
character owners of trucks or busses owned and operated in 
Nebraska are required to pay to the foreign state. 


“Sec. 60-904 of the 1943 Revised statutes provides for the 
towing of motor vehicles over the highways of this State and 
the fee to be paid on each vehicle towed. We ask your 
opinion as to whether or not Nebraska would be in a position 
to extend reciprocity on all vehicles, including passenger cars, 
commercial trucks or busses, when towed through the State 
of Nebraska, by reason of a Reciprocity Agreement entered 
into with a foreign state whose laws and the Agreement 
entered into would waive such a tow fee to vehicles registered 
in Nebraska and towed through the foreign state.” 


We have examined the statutes as set forth in your letter and 
other related statutes with reference to this problem. 


Sec. 60-305, Rev. St. 1943, specifically uses the term “trucks or 
busses”? in authorizing such trucks or busses from other states to 
operate in this state without payment of fee, if trucks and busses 
of this state are permitted to operate in that state without payment 
of fee. This is the only reciprocity authorized by statute with 
reference to motor vehicles. In construing this section together with 
Art. 9 of Ch. 60, which is the statute referriing to towing vehicles, 
we have come to the conclusion that there is no reciprocity between 
this state and any other state so far as the fee charged for towing 
vehicles across the state is concerned. Since the Legislature has spe- 
cifically used the term “trucks and busses”, we must hold that trucks 
and busses are all that come within the reciprocity provision, and that 
towed motor vehicles must still pay the fee required by the statute. 
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Residence 


February 9, 1946 
Mr. Kelso Morgan, County Attorney, Omaha 


We have your communication of recent date in which you ask an 
opinion as to the proper county of registration of a motor vehicle under 
the following facts quoted from your letter: 


“The person, owning an automobile, has a position in the 
city of Omaha, county of Douglas, but he votes in another 
county, has a permanent residence in another county and 
claims the other county as his home. All of his time, with 
the exception of a week or two a year, is spent in Omaha, and 
he keeps his car in Omaha but registers it in the county which 
he claims as his residence.” 


The statutory provision controlling is found in See. 60-302, R. S. 
1943, and is in part as follows: 


“Every owner of a motor vehicle shall, for each motor 
vehicle owned, except as otherwise expressly provided, make 
application for registration on a blank to be furnished for 
that purpose by the county treasurer of the county in which 
the owner resides, * * * ” 


The answer to your query then seems to hinge on the meaning 
that should be given to the phrase, “the county in which the owner 
resides.” Generally speaking residence is a matter of intention; it 
has been defined by many decisions of the supreme court of this state, 
and no attempt will be made to cite them all. The rule expressive of 
the law in this state is well stated in Wood v. Roeder, 45 Neb. 311, 63 
N. W. 853, in which the court holds: 


“The words ‘residence,’ and ‘usual place of residence,’ as 
employed in statutes, are generally synonymous with the term 
‘domicile,’ hence the residence essential to confer jurisdiction 
is a legal one equivalent to the domicile of the defendant. 


“The domicile of a defendant is that place where he 
has his fixed and permanent home, and to which, when absent, 
he has the intention of returning. 


“To effect a change of domicile there must not only be 
a change of residence, but an intention to permanently abandon 
the former home. The mere residing at a different place, 
although evidence of the required intention, does not per se 
constitute a change of domicile.” 


Also in the case of In re Estate of Meyers, 137 Neb. 60, 288 N. W. 
85, the court announces the following rule in the opinion: 


«“* * * The rule applicable in the instant case is reflected 
by the following: 


“ ‘Of all the formal acts to be scrutinized in 
ascertaining a person’s domicile, undoubtedly the act of 
registering and voting is the most important, and while 
not necessarily conclusive, it is usually most convinc- 
ing and persuasive.’ Matter of Curtiss, 140 Misc. 
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185, 250 N. Y. Supp. 146. See annotation, 107 A. L. 
R. 453.” 
and holds: 

“‘One’s residence is where he has his established home, and 
to which, when absent, he intends to return. To effect a change 
of domicile there must not only be a change of residence, but 
an intention to permanently abandon the former home.’ State 
v School District, 55 Neb. 317, 75 N. W. 855. 


“Where the evidence shows that a person has voted for 
50 years or more in a certain county and, when absent from 
such county, either returned in person to vote or voted an 
absentee ballot, such fact, when taken in connection with all 
other facts in the case, is convincing and persuasive in deter- 
mining a person’s domicile.” 


We are of the opinion from the facts stated that the person 
mentioned in your letter may register his motor vehicle in the 
county in which he claims his residence to be. 


Truck Classification 


September 9, 1946 
Mr. John M. Neff, County Attorney, Lexington 


We have your letter of recent date in which you say: “In our 
community there is a number of businesses which are operating trucks 
on farm licenses, as follows: some of the alfalfa dehydration plants 
are using farm licenses on their trucks to transport the raw alfalfa 
from the field to the dehydrator. Some of them are using a com- 
mercial license. One Irrigation, well-drilling man is using farm licenses 
on his trucks which he uses to transport all manner of machinery 
casings and well supplies and is using a farm license. Another indi- 
vidual is hauling all manners of supplies to sheep yards and manu- 
factures fertilizer on a large scale. He is using a farm license.” 


The provision of the statute relating to the use of farm licenses 
is contained in Sec. 60-311 R. S. 1943 and is in part as follows: 


«* * * The term ‘commercial truck’ and ‘commercial trailer’ 
shall not include the three following classifications * * * 

(2) Trucks and trailers of farmers or ranchers, used wholly 
and exclusively to carry supplies to the owner’s farm or ranch, 
used by the farmer or rancher to carry his own products to 
storage or market or used by farmers or ranchers in exchange 
of service in hauling of such supplies or products, shall carry 
on license plates, in addition to the registration number, the 
letter eS Foe 


Under the plain provision of the statute then the alfalfa plant 
motor vehicle is not properly licensed for you will note that it is the 
use by the ‘‘farmer or rancher’ and such use ‘wholly and exclusively” 
as stated above in order that the owner may be entitled to an “F” 
license. A farmer may truck his alfalfa to the dehydrating plant, 
which would be considered a market within the meaning of the statute, 
on an “F” license but the alfalfa plant motor vehicle is not within 
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the statute and may not use an “F” license, neither could the doing 
thereof be considered an “exchange of service” within the meaning 
of the statute, for it is only applicable to “farmers and ranchers”. 


As to the well digging outfit, the law is found in Sec. 60-333 R. S. 
1943 which is as follows: 


“Registration fee; implements of husbandry; corn-shellers; 
well-digging outfits. Corn-shellers, well-digging outfits, and 
other implements of husbandry, bolted or fastened to motor 
vehicles chassis, operating casually upon the highways of this 
state, shall pay the annual registration fee, as fixed for farm 
trucks, designated ‘F’.”’ 


Whether or not he is violating the statute would be a question 
of fact. 


As to the sheep yard, that also would be a question of fact, 
however the raising of live stock is construed to be included in farm- 
ing or ranching and the extent of the operation is immaterial, if 
fertilizer is a product of his farming operations then he would be 
entitled to the use of a “F”’’ license. 


Taxes Paid—Duty to Issue License 


December 31, 1945 
Hon. Wardner G. Scott, Director, Motor Vehicle Division 


We have your letter of December 11, 1945, in which you state that 
the city of Omaha has by ordinance imposed a so-called wheel tax or 
registration fee on all motor vehicles owned within said city, which 
also requires registration each year. You further state that the county 
treasurer of Douglas County acts as agent for the city of Omaha in 
the registration of such motor vehicle and the collection of the 
annual fee. 


Your specific inquiry is: 


“May the county treasurer refuse to issue to the indi- 
vidual a State Registration Plate upon the individual pre- 
senting to him his previous Registration Certificate and Tax 
Receipt and the fee provided for by statute, even though the 
individual refuses to pay the wheel tax, which is required by 
the City ordinance?” 


We have examined the statutes with reference to your inquiry and 
also the ordinances of the city of Omaha. 


By statute, Sec. 60-326, R. S. 1943, the county treasurers of the 
several counties are made the agents of the state for the purpose of 
issuing to qualified applicants the necessary licenses and the registra- 
tion of their motor vehicles; one of the conditions is found in Sec. 
60-303, R. S. 19438, which reads in part as follows: 
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The county treasurer shall neither receive nor accept such 
application or registration fee nor issue any registration cer- 
tificate for any motor vehicle, unless the owner or seller, as 
the case may be, shall first exhibit proof by tax receipt or 
otherwise (a) that he has paid all personal taxes upon such 
motor vehicle based on the assessment thereof made in the 
year preceding the year for which such application for regis- 
tration certificate is made,....” 


The reference to taxes being paid in the above statute can only be to 
the general taxes duly levied each year in the several counties, 


We are of the opinion that the registration of motor vehicles and 
the issuance of licenses is a state function and compliance with the 
requirements of the state statutes by an applicant entitles him to 
registration and license. 


RAILROAD CROSSING 
Motor Vehicle Stopping 


September 26, 1945 
Mr. W. E. Sadilek, County Attorney, Schuyler 


Reference is made to your request for an opinion on the follow- 
ing state of facts: A driver of a motor vehicle approached a rail- 
road crossing at which the automatic signal was indicating an approach- 
ing train. The driver brought the motor vehicle to a full stop and 
then proceeded safely across the railroad crossing in front of the 
approaching train. You ask if this is in violation of the law. 


The pertinent statute is Sec. 39-743, 1943 R. S., which is as 
follows: 


‘(Whenever any person driving a vehicle approaches a high- 
way and interurban or steam railway grade crossing and a 
clearly visible and positive signal gives warning of the immedi- 
ate approach of a railway train or car, it shall be unlawful 
for the driver of the vehicle to fail to bring the vehicle to a 
complete stop before traversing such grade crossing.” 


You will note that all a motorist is required to do is come to a 
full stop when the signal is activated before proceeding across the 
crossing. He need not wait until the train has passed, for it is pre- 
sumed a motorist will operate the motor vehicle with due regard for 
the safety of his person and that of his passengers. The automatic 
signal begins its activation when a train enters its block, and will 
continue activation even though the train be standing still at a 
station, in which event the statute could hardly require the motorist 
to await the passing of the train over the crossing. 


We are of the opinion that under the above state of facts, the 
motorist has not violated the law. This opinion applies only to the 
facts stated. Other sections of the statute control the traversing of 
railroad crossings by busses and trucks, 
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SAFETY RESPONSIBILITY ACT 
Authority to Invoke Provisions 


July 31, 1946 


Hon. Wardner G. Scott, Director of Motor Vehicles, Department of 
Roads and Irrigation 


We have yours of recent date in which you say that an individual 
was summoned to appear in court for operating a motor vehicle without 
a license, but, between the date of his summons and his appearance 
in court, he obtained an operator’s license, and you ask as to the author- 
ity to invoke the provisions of the financial responsibility act under 
such circumstances. 


The provisions of the act are contained in Sec. 60-526, R. S. Supp. 
1945, which is as follows: 


“Tf a person is not licensed, but by final order of judgment 
is convicted of or forfeits any bail or collateral deposited to 
secure an appearance for trial for any offense requiring the 
suspension or revocation of license, or for operating a motor 
vehicle upon the highways without being licensed to do so, or 
for operating an unregistered motor vehicle upon the high- 
ways, no license shall be thereafter issued to such person and 
no motor vehicle shall continue to be registered or thereafter 
be registered in the name of such person until he shall give 
and thereafter maintain proof of financial responsibility.” 


The requirement that a driver of a motor vehicle be licensed so to 
do is contained in Sec. 60-403, R. S. Supp. 1945, the salient part of 
which is as follows: 


«« * * ** no person, resident of the State of Nebraska, shall 
operate a motor vehicle upon the streets, alleys or public high- 
ways of the State of Nebraska until such person shall have 
obtained a license for that purpose, * * * 


Sec. 60-417, R. S. 1948, also provides in part as follows: 


“It is hereby declared to be unlawful for any person * * * 
(7) to do any act forbidden or fail to perform any act re- 
quired by this act; * * * ” 


The punishment for the violation of the act is provided in Sec. 
60-430, R. S. 1948, which is as follows: 


“Whoever violates the provisions of this act shall upon 
conviction be deemed guilty of a misdemeanor, unless the 
act committed is by law declared to be a felony, and every 
person convicted of such misdemeanor shall be fined-not ex- 
ceeding one hundred dollars, or be imprisoned in the county 
jail not exceeding three months, or be both so fined and 
imprisoned.” 


When the offending person operating a motor vehicle on the 
public streets or highways, he violated the provisions of the statutes 
above quoted. He committed a misdemeanor and could have been 
arrested and taken into court at once; instead, he was summoned to 
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appear, thus avoiding the embarrassment of a public arrest. This is 
permissible under the law, but in either event the rights of the parties 
are definitely fixed as of the time and date of his arrest, actual in 
the first instance, technical in the second, and his procuring a license 
in the interim is absolutely immaterial; as a matter of fact, it amounts 
to a confession of his guilt. He was not summoned for the purpose 
of compelling him to procure a license, but to have judicial punish- 
ment assessed against him for the violation of the statute. If con- 
victed he would come within the terms of Sec. 60-526, supra. You 
will note, however, that this section comes into effect only after there 
has been a conviction, so no action could be taken under the safety 
responsibility act until a final conviction is certified to you. 


State-Owned Vehicles 
February 6, 1946 


Hon. Stanley A. Matzke, Director of Insurance 


We have your communication of February 1, 1946, in which you 
say with reference to Secs. 60-501 to 60-569, R. S. Supp. 1945, known 
as Motor Vehicle Safety Responsibility Act: 


“Please advise me as to whether in your opinion, the above- 
entitled Act applies (1) to drivers of State-owned motor ve- 
hicles, (2) to drivers of privately-owned motor vehicles while 
on the business of the State.” 


The act referred to was enacted by the 1945 legislative session and 
appears as L. B. 261, and by its terms was not to be considered as a 
repeal of the state motor vehicle laws but should be construed as sup- 
plemental thereto. Sec. 35 of the bill, now Sec. 60-565, R. S. Supp 
1945. By the terms of Sec. 60-403, R. S. Supp. 1945, which is not a 
part of the act, every person, resident of this state, is prohibited from 
operating a motor vehicle upon the streets, alleys or public highways 
until such person shall have obtained a license for that purpose. 


Sec. 4 of the act, now Sec. 60-505, R. S. Supp. 1945, provides as 
follows: 


“The operator of every motor vehicle which is in any 
manner involved in an accident within this state, in which 
any person is killed or injured or in which damage to the prop- 
erty of any one person, including himself, in excess of fifty 
dollars is sustained, shall immediately report the matter in 
writing to the department. If such operator be physically in- 
capable of making such report, the owner of the motor vehicle 
involved in such accident, shall, as soon as he learns of the ac- 
cident, report the matter in writing to the department. The 
operator or the owner shall make such other and additional re- 
ports relating to such accident as the department shall 
require.” 


Other sections provide for penalties and the procedure for suspension 
and revocation of licenses. There are two sections which provide for 
exemption of certain classes of operators from the terms of the act, 
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Sec. 6 of the act, now Sec. 60-510, R. S. Supp. 1945 provides in part 
as follows: 


“The requirements as to security and suspension in sec- 
tions 60-507 to 60-509 shall not apply: 


“(1) To the operator or the owner of a motor vehicle 
involved in an accident wherein no injury or damage was 
caused to the person or property of any one other than such 
operator or owner; 


(2) To the operator or owner of a motor vehicle legally 
parked at the time of the accident; 


“(3) To the owner of a motor vehicle unless said owner 
is operating said vehicle at the time of the accident;” 


Sec. 33 of the act, now Sec. 60-561, R. S. Supp. 1945, provides 
as follows: 


“This act shall not apply with respect to any motor vehicle 
owned by the United States, the State of Nebraska or any 
political subdivision of this state or any municipality therein; 
nor, except for sections 60-505, 60-506 and 60-551, with re- 
spect to any motor vehicle which is subject to the require- 
ments of section 75-239.” 


From a consideration of the language and terms of the above 
statutes, we are of the opinion that it was the legislative intent to 
exclude from the operation of the act the drivers of state-owned motor 
vehicles. 


We are of the further opinion that drivers of privately-owned 
motor vehicles while on the business of the state are within the opera- 
tion of the act. We find no expression of any legislative intent to 
exempt such an operator from the terms of the act, and hence he is in 
no different position than any other person. 


You further inquire: 


“Tf this Law applies to either or both of the above men- 
tioned classifications of drivers, would there be legal authority 
for the Department employing said drivers to procure at the 
expense of the State of Nebraska automobile liability insur- 
ance for said drivers as provided in Section 60-509?” 


The state is a sovereign and is immune from suits against it unless 
authorized by the legislature, but further than that the state is not 
liable for the torts of is officers, agents or employees without express 
provision therefor by law. See Benda v. State, 109 Neb. 132, 190 N. W. 
211; Shear v. State, 117 Neb. 865, 223 N. W. 1380. 


Since the state is not only immune from suit, but is not liable for 
any damage of its officers, agents or employees, then it becomes evident 
that there is no possibility of the state suffering any loss by reason 
of the negligent acts of its employees, therefore the protection of 
insurance against such possible loss is not required. It would require 
specific legislative authority to furnish a driver of a motor vehicle in 
either of the above circumstances with the kind of insurance contem- 
plated by the act, and a specific appropriation of the funds required 
to pay the premiums thereon. We do not find such legislative authority 
in the law. 
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TRUCKS 


Gross Weight 
February 11, 1946 


Gaptain C. J. Sanders, Law Enforcement and Patrol 
We have your communication of recent date in which you ask: 


“Ts the axle weight of 18,000 pounds and wheel weight 
of 9,000 in effect as of this date and until March 1, 1947?” 


Reference is had to L. B. 69, which appears as 39-722, R. S. Supp. 
1945, which provides in part as follows: 


“«* * * No wheel equipped with pneumatic, solid rubber 
or cushion tires shall carry a gross load in excess of nine 
thousand pounds, nor shall any axle carry a gross load in 
excess of eighteen thousand pounds, nor shall any truck and 
load weigh in excess of thirty-two thousand pounds, nor shail 
any tractor and semi-trailer and load weigh in excess of forty 
thousand pounds, nor shall any trailer and load weigh in excess 
of sixteen thousand pounds, nor shall any combination of 
vehicles, including weight and load, weigh in excess of forty- 
eight thousand pounds; Provided, until March 1, 1947, the 
gross weight of any vehicle or combination of vehicles subject 
to the limitations imposed on wheel and axle loads shall be 
limited by the following formula: W equals C (L plus forty), 
in which W equals gross weight in pounds, L equals distance in 
feet between the foremost and rearmost axle in any group of 
two or more axles, C equals seven hundred and fifty, when L 
is greater than eighteen, and six hundred and fifty, when L is 
eighteen feet or less, * * *” 


You will note that the statute provides generally for the maximum 
load per wheel of 9,000 pounds and the maximum load per axle of 
18,000 pounds. However, there is a proviso appended which has the 
effect of delaying the enforcement of these general provisions and 
substitutes therefor the conditions of the proviso until March 1, 1947. 
This construction is aided by a reference to the title of the bill, which 
reads in part as follows: 


“A bill for an act * * * to extend until March 1, 1947, 
the provisions thereof for an increase in the gross weight of 
vehicles or combinations thereof according to the formula 
prescribed therein; * * *” 


Therefore, we are of the opinion that the answer to your quoted 
question is in the negative, 


Your second question is as follows: 


“Under this proviso do we have an 18,000 pound axle 
weight and a 9,000 pound wheel weight in force in addition 
to the gross weight as provided for in the above mentioned 
formula?” 


We are of the opinion that we do not have a double provision as 
to the permissible weight; the proviso is the only enforcible statutory 
provision until March 1, 1947; it is precisely as though the general 
provisions of the bill had not been enacted until that date, 
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Speed Permitted—Gross Load 


May 16, 1946 


Mr. LaFayette D. Hurley, County Attorney, McCook 


We have your letter of recent date in which you say: 


“TI would like your opinion as to whether or not an oper- 
ator of a gravel truck (no trailer or semi-trailer) hauling 2 
gross load of more than five tons and driving at a speed greater 
than forty miles per hour is subject to prosecution under Sec- 
tion 39-723 Revised Statutes 1943 in its present form.” 


The portion of the statute seeming to be applicable to the question 
presented is as follows: 


“** * and it shall be unlawful for the driver of any 
vehicle towing a trailer or semi-trailer or of a freight-carrying 
vehicle, if the gross weight of said freight-carrying vehicle 
towing a trailer or semi-trailer and any load thereon is more 
than five tons, to drive the same at a speed exceeding forty 
miles per hour; * * *.” 


This particular part of the statute is ambiguous and unenforceable 
insofar as it applies to a freight-carrying vehicle without a trailer is 
concerned. Criminal statutes must be strictly construed, State v. 
Stapel, 103 Neb. 135, 170 N. W. 665, and are never extended by im- 
plication, Preston v. State, 106 Neb. 848, 184 N. W. 925, Lane v. 
State, 120 Neb. 302, 232 N. W. 96, and doubts, if any, in meaning 
thereof should be construed in favor of the accused, Dutiel v. State, 
185 Neb. 811, 284 N. W. 321. 


A study of the above quotation indicates that only a freight- 
carrying motor vehicle towing a trailer would come within the prohibi- 
tion of that portion of the statute. 


We call your attention to the first portion of the statute which is 
as follows: 


“No person shall operate a motor vehicle on any high- 
way outside of a city or village at a rate of speed greater 
than is reasonable and proper, having regard for the traffic 
and use of the road and the condition of the road, nor at a 
rate of speed such as to endanger the life or limb of any 
person, * * *” 


If the evidence available would establish a violation of these 
terms of the statute a prosecution could be maintained. 


Further on in the statute we find this provision: 


«* * * Tt shall be unlawful to operate upon the public 
highways of this state any commercial motor truck, truck- 
tractor or trailer carrying a load of more than twenty per 
cent in excess of the carrying capacity on which the registra- 
tion fee on said vehicle has been paid; * * *” 


If the evidence available warrants, a prosecution could be main- 
tuined under these terms of the statute. 


—377— 


NEBRASKA SAFETY PATROL 


Serving as Deputy State Sheriff 
February 8, 1946 


C. J. Sanders, Captain, Law Enforcement and Patrol 


You inquire whether the two thousand dollar bond given by Ne- 
braska safety patrolmen also covers these same officers when serving 
as deputy state sheriffs, 


Sec. 60-432, R, S. 1948, requires all members of the Nebraska 
safety patrol to furnish bond in the sum of two thousand dollars for 
the faithful performance of their duties. Sec. 60-434 then provides: 


“The Nebraska safety patrol, its subordinate officers such 
as eaptains, lieutenants, sergeants, corporals, patrolmen, and 
other employees shall be used primarly for the enforcement 
of the traffic and motor vehicle laws of the State of Nebraska 
and the handling of traffic within the state; Provided, the 
superintendent, with the approval of the Governor, may desig- 
nate such personnel of the Nebraska safety patrol to qualify 
and act as his deputies or investigators to assist him in the en- 
forcement of the laws of the state relating to felonies.’ 


Sec, 84-106, R. S. 1948, requires that a deputy state sheriff must 
ualify by taking an oath and posting bond in the sum of two thousand 
eellera: The appointment of a member of the Nebraska safety patrol as 
a deputy state sheriff enlarges his powers, but all of the powers given 
a Nebraska safety patrolman in the performance of his duties are 
contained within the powers of a deputy state sheriff. It is, therefore, 
our opinion that one bond in the sum of two thousand dollars is suffici- 
ent for a member of the Nebraska safety patrol who also is commis- 
sioned a deputy state sheriff; provided, however, the bond must specifi- 
cally cover such member as a deputy state sheriff, 


DIVISION OF NURSING EDUCATION AND REGISTRATION 
FOR NURSES 


Examination Requirements 


August 29, 1946 


Miss Blanche Graves, Director, Bureau of Education and Registration 
for Nurses 


You inquire whether an individual who is a graduate of a qualified 
Nebraska School of Nursing is entitled to take the state examination 
where such individual did not attend the nursing school for the full 
three-year period by virtue of being given allowance for credits 
earned in college work prior to entering said school of nursing. . 


Sec. 71-1,110, Revised Statutes 1948, defines an ‘accredited train- 
ing school” as follows: 
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“An accredited training school within the meaning of this 
act shall be further defined as (1) a school primarily or by 
affiliation connected with a general hospital, having a daily 
average of not less than fifty patients, teaching theory and 
practice of nursing as provided by the current curriculum of 
the National League of Nursing Education, and giving a sys- 
tematic three-year course of training covering the subjects 
referred to in section 71-1,109; and (2) a training school 
which regularly publishes a catalog giving the requirements 
for graduation.” 


It is our opinion that a school which gives a course as provided in 
the above section may make allowances to students for work taken in 
a qualified college or university and thus permit them to graduate in 
less than the three-year period. 


Granting Reciprocity 
August 28, 1946 


Miss Blanche Graves, Director, Bureau of Education and Registration 
for Nurses 


You inquire whether the Division of Nursing Education and Regis- 
tration for Nurses may grant reciprocity to a nurse registered in an- 
other state who is a graduate of a school of nursing which requires a 
baccalaureate degree as a prerequisite to attendance but does not re- 
quire the full three years training in the school of nursing. 


Sec. 71-1,109, Revised Statutes 1943, requires an application for 
a license to practice nursing in the State of Nebraska to: 


“x * * (2) present proof that she has graduated from an 
accredited school for nurses; * * *’ 


Sec. 71-1,110, Revised Statutes 1943, defines an “accredited train- 
ing school” in part as follows: 


“* * * (1) a school primarily or by affiliation connected 
with a general hospital, having a daily average of not less than 
fifty patients, teaching theory and practice of nursing as pro- 
vided by the current curriculum of the National League of 
Nursing Education, and giving a systematic three-year course 
of training covering the subjects referred to in section 71- 
1,L1095° #1? #?? 


Sec. 71-1,128, Revised Statutes 1948, authorizes the Bureau of 
Education and Registration for Nurses, without examination, to issue 
a license to practice nursing to a nurse who has been in the active 
practice of that profession in some other state or territory upon presen- 
tation of certain proof which includes: 


“* * * (4) that he has individual and scholastic qualifica- 
tions equal to Nebraska legal requirements; * * * ” 


It is our opinion that an individual who is a graduate of a school 
of nursing which requires a baccalaureate degree as a prerequisite to 
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attendance may be considered as having “scholastic qualifications equal 
to Nebraska legal requirements” although said school of nursing gradu- 
ates its students in less than a full three-year period provided said 
school of nursing meets the qualifications of the National League of 
Nursing Education. 


MERIT SYSTEM 


Act Effective 


June 9, 1945 
Mr. I. J. Montgomery, Merit System Supervisor 


Referring to L. B. 148, passed by the last session of the Legisla- 
ture, without the emergency clause, and which establishes the Merit 
System, you inquire: 


“1, When does the Merit System Bill go into effect? 


“2. When will we be able to draw warrants on the funds 
which were appropriated by the Legislature? 


“3. If funds are not available until the Bill goes into 
effect, will it be possible to incur obligations prior to the time 
the Bill goes into effect and pay them when the funds are 
available?” 


Answering your inquiries in the order given: 


1. L. B. 143 goes into effect three calendar months after adjourn- 
ment of the Legislature. Sec. 27, Art. III, Constitution. The session 
adjourned May 9. The law, therefore, goes into effect at midnight of 
August 9, 1945. See McGinn vs. State,.46 Neb. 427, 65 N. W. 46. 


2. You will be able to draw warrants on the funds appropriated 
under L. B. 148 on and after August 10, 1945, but not before. 


3. No binding obligation can be incurred prior to the date the bill 
goes into effect, 


Public Hearings 


October 10, 1945 
Mr. I. J. Montgomery, Merit System Director 


You quote the following provision from Section 8 of L. B. 148 of 
the 1945 Legislature (Chap. 238, Laws of Nebraska, 1945): 


“Such salary and wage schedules, when approved by the 
Council and Tax Commissioner after public hearing (emphasis 
supplied), shall be adhered to in the payment of all salaries 
and wages covered by any classification plan provided herein.” 
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You inquire what constitutes a “‘public hearing’’ as used in this 
provision and what requirements must be met to comply with the term. 


While the term “hearing” has been defined frequently by the 
courts, the cases have usually involved construction of a statute dealing 
with judicial or quasi-judicial proceedings which are usually more 
formal and technical in nature than the public hearings contemplated 
in the statute under consideration. 


In the case of Farmers Elevator Co. v. Chicago, etc. Ry. Co., 266 
Ill. 567, 107 N. E. 841, the court, in discussing a statute relating to 
public hearings before the State Public Utlities Commission, said: 


“The words ‘public hearing’ before any tribunal or body, 
by the accepted definitions of lexicographers and courts, mean 
the right to appear and give evidence and also the right to 
hear and examine the witnesses whose testimony is presented 
by opposing parties.” 


In the case of City and County of Denver v. State Inv. Co., 49 
Colo. 244, 112 P. 739, 33 L. R. A. (N. S.) 395, under an ordinance 
granting a hearing to taxpayers for the purpose of objecting to a pro- 
posed assessment for street improvements, it was held that the tax- 
payers must be given notice of a specific time and place for such hear- 
ing and also the opportunity to present their objections and to offer 
such testimony or evidence in support of their contentions as would 
be competent and relevant. 


In State v. Milholland, 50 N. D. 184, 195 N. W. 292, it was held 
that the word “hearing,” as used in a statute relating to public utilities, 
contemplated that interested persons have the privilege of being pres- 
ent at such hearing and the opportunity to present their contentions 
and support the same by proof and argument. See, also, Words and 
Phrases, Vol. 19, P. 163, et seq. 


From the foregoing authorities it would appear that, in the absence 
of specific requirements in the statute itself, the term “‘public hearing” 
contemplates: 


1. Notice to the public, and particularly to persons interested, of 
the time and place of the hearing; 


2. An opportunity to all interested persons to present their 
contentions; 


8. An opportunity to all interested persons to support their con- 
tentions by proof and argument. 


The statute is silent as to the giving of notice of the time and 
place of such public hearing, but it must be inferred that reasonable 
notice must be given the public. Reasonable notice is such as is meet 
and fair in view of the circumstances and conditions existent at the 
time with reference to the matter to be presented. Fisk v. Thorp, 51 
Neb. 1, 70 N. W. 498. The common forms of notice are by publication 
of an announcement of the meeting in newspapers of general circula- 
tion in the community, posting of notices at such places as are most 
likely to be seen by the public, and mailing notices to persons known 
to be interested. Any notice which is reasonably likely to give the 
public, and particularly the persons interested, Eiowieias of the speci- 
fie date, hour and place of the hearing would seem to be sufficient. 
Unless there are persons who are known to be especially interested, an 
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announcement in the newspapers should suffice. Persons known to be 
interested should be notified by mail or posting of notices or by any 
other method reasonably designed to give them actual knowledge of 
the hearing. 


DEPARTMENT OF ROADS AND IRRIGATION 
Contracts 
August 17, 1945 
Honorable Wardner G. Scott, State Engineer 


Reference is made to your request of recent date for an opinion 
relative to the proposal of the Bureau of Reclamation, Department of 
Interior of the United States Government that the state assume the 
responsibility for maintenance and reconstruction of structures where 
canals, laterals and siphons constructed by said Bureau of Reclamation 
in what is known as the Mirage Flats Project cross the highways of 
the State of Nebraska, Your communication further discloses that the 
Bureau of Reclamation bases its position on the Federal Act of August 
30, 1890 (26 Stat. 8371, 391), which act appears as U. S. C. A., Title 
48, Sec. 945. We quote from the Bureau’s communication to you 
under date of July 28, 1945. 


“From the draft of the proposed contract which you sub- 
mitted, it would appear that you are under the impression 
that the United States is claiming the right-of-way exclusively 
under section 46-605 of the 1929 Compiled Statutes of Ne- 
braska, and that the United States would, therefore, be re- 
quired to operate and maintain such crossing structures under 
the provisions of section 46-619 of the 1929 Compiled Statutes 
of Nebraska. However, it will be noted that the Act of 1890 
referred to above antedates the 1929 law of Nebraska by 
many years, and it is, therefore, believed that the 1890 Act 
would be controlling over the 1929 Nebraska act.” 


The statute of the United States referred to is as follows: 


“In all patents for lands taken up after August 30, 1890, 
under any of the land laws of the United States or on entries 
or claims validated by the Act of August 30, 1890, west of the 
one hundredth meridian, it shall be expressed that there is re- 
served from the lands in said patent described a right of way 
thereon for ditches or canals constructed by the authority of 
the United States.” 


We are of the opinion that when the United States Government 
comes into the State of Nebraska in its proprietary capacity, such as 
the construction of the project of Mirage Flats, it stands in no better 
position than an individual. In 65 C. J. 1256 it is said: 


“However, in order that the United States may possess 
exclusive legislative power over the tract, by virtue of this 
constitutional provision, they must have ‘acquired the tract 
by purchase, with the consent of the state, and for one of the 
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purposes specified, at least where necessity for exclusive juris- 
diction of property acquired for other purposes is not manifest 
and congress has not unequivocally declared that it is intended, 
and where the United State acquired land in a state in some 
other mode than by purchase with the state’s consent, such land 
remains subject to the jurisdiction of the state except as te 
such interference by the state as would destroy or impair the 
use by the government of the property purchased, and the 
land is held by the United States in a proprietary capacity 
only. But even in such cases the state may cede to the United 
States exclusive jurisdiction over the property so owned or 
asquired, and such a cession has the same effect as consent be- 
fore the purchase, and renders state statutes subsequently 
passed inapplicable to the territory ceded, and gives the 
United States such jurisdiction as is ceded although the land 
is temporarily not being used for governmental purposes. 
Such cession may be accompanied by any conditions not in- 
consistent with the effective use of the property for the public 
purposes intended. The jurisdiction acquired by the cession 
includes judicial as well as legislative jurisdiction, but rights 
under laws continuing in force may be enforced in the state 
courts, at least when jurisdiction has not been given to the 
federal courts. Unless such jurisdiction is acquired in one of 
the ways above specified, the United States does not have ex- 
clusive jurisdiction over land within a state.” 


In support thereof there are cited several cases, and one particularly 
in support of this position is People v. Kraus, 207 N. Y. S. 87, 212 App. 
Div. 897, which holds in substance that in the absence of a consent by 
the state for the United States Government to take the land the United 
States Government is in the position of an ordinary landed proprietor 
unless political jurisdiction is ceded to it in some other way. Further, 
there is the case of Kansas v. Colorado, 27 Sup. Ct. 655, 206 U.S. 46, 
51 L. Ed. 956, in which the court held: 


“The reclamation of arid lands not the property of the 
United States, nor situated within the limits of a territory, 
was not comprehended in the grant to Congress by U. S. Const. 
art. 4, § 8, of the power to dispose of, and make all needful 
rules and regulations respecting, the territory or other prop- 
erty belonging to the United States. 


“State laws in respect of the general reclamation of arid 
lands cannot be overridden by Congress in the exercise of its 
power under U. S. Const. art. 4 § 3, to dispose of, and make 
all needful rules and regulations respecting, the territory or 
other property belonging to the United States.’’ 


And, in addition, in a note appended to the case of United States v. 
Unzeuta, 50 Sup. Ct. 284, 281 U. S. 138, 74 L. Ed. 761, it is said:” 


“From what has been said in the foregoing divisions of 
this annotation, it follows that the acquisition by the United 
States of lands within a state, unsupported by either the ‘con- 
sent’ of the legislature of the state or an express cession of 
jurisdiction from the state, leaves territorial] jurisdiction of 
such lands in the state courts.” 


supported by a long list of cases cited in support of the above rule. 
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Therefore, it seems apparent that in its operations in the project 
known as Mirage Flats the United States Government is in no better 
position in the State of Nebraska than would be an ordinary, every-day 
irrigation district or drainage district or any individual; and since it 
is functioning in the state in its proprietary capacity, as such, it is, 
therefore, compelled to comply with the laws of Nebraska with respect 
to its ownership and operation of such project. 


The United States statute upon which the Bureau of Reclamation 
relies and which is first quoted in this opinion gives the United States 
Government but a right of way, and such right of way is nothing more 
or less than an easement or a right to cross the property of the State 
of Nebraska. We concede the effect of this statute and admit that 
under that statute the United States Government does have a right of 
way or a right to cross any highway of the State of Nebraska, but 
certainly it cannot be said that the mere reservation of a right of 
way by the government in the first instance would exclude it from the 
operation of the Nebraska law in so far as the maintenance of struc- 
tures on the highway crossing the laterals, canals and siphons is 
concerned, 


Sec. 46-264, R. S. Neb. 1943, provides as follows: 


“Any pérson or persons, corporation or association of per- 
sons, constructing any ditch, lateral or canal upon or across 
any highway shall keep such highway open for safe and con- 
venient travel and shall, as soon as practicable after such ditch, 
lateral or canal is constructed across such highway, and with- 
out interfering with the travel on such highway, erect across 
such lateral, ditch or canal, when the same is constructed to 
carry more than twelve cubic feet of water per second, a 
suitable wagon bridge not less than sixteen feet in width of 
good material, and construct suitable approaches thereto with 
a grade not exceeding three per cent; and all laterals and 
ditches carrying not more than twelve cubic feet of water 
per second shall be covered or tiled with cement, concrete or 
other watertight material for a distance of twelve feet on each 
side of the center line of such highway, and the ends thereof 
protected in such manner as to prevent the water overflowing 
therefrom onto the highway, and the top of such crossings 
when completed, including the necessary dirt thereon, shall 
in no case be above the natural or established grade of such 
highways * > = *" 


Since the United States Government in its proprietary capacity 
in its project at Mirage Flats stands in no better position than an 
ordinary irrigation or drainage district, or individual, it must comply 
with the laws of the state as set out in the above-quoted statute. 


There is one thing further: We note that the Bureau of Reclama- 
tion requests the state to assume the responsibility for the mainten- 
ance of these structures. There is no provision of the’ statute for the 
expenditure of any money by your department or by any other depart- 
ment for the maintenance of the structures on Mirage Flats. Your 
department has only the powers which the statutes of the State of 
Nebraska give it and can do only those things which the statute permits 
or directs you to do, and since there is no provision of the statute 
either permitting or directing your department to maintain the struc- 
tures in question, then your department has no authority to withdraw 
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interest at ten per cent under Sec. 77-631, R. S. 1948; you inquire 
if this latter statute was not amended by implication. 


Amendment by implication is not favored and is only indulged 
in where statutes are so inconsistent that the same cannot presently 
exist at the same time. All taxes are not required to draw the same 
rate of interest when they become delinquent, and we cannot say that 
the legislature could not, if it chose, provide a different rate for 
different classes of taxes when they become delinquent. 


judgments Against State 
April 8, 1946 
Mr. Ray C. Johnson, Auditor of Public Accounts 
You inquire as follows: 


“Recently the Iowa Mutual Liability Company of the 
State of Iowa secured a judgment against the State of Ne- 
braska. I would like to have your opinion as to whether or not 
these judgments draw interest, and if so, what rate from the 
date of the judgment until they are paid.” 


The answer to your inquiry is to be found in See. 24-329, R. S. 
1943, which reads as follows: 


“The court by which any judgment is rendered against 
the state shall certify the same to the Auditor of Public Ac- 
counts, who shall pay the same from any special fund or ap- 
propriation applicable thereto, and if none such has been pro- 
vided or made, then from any appropriations made to the de- 
partment or institution, relating to which the cause of action 
arose; Provided, a certificate of the Auditor of Public Ac- 
counts, or of the chief officer of such department or institution, 
that the current appropriations will not permit payment of 
such judgment without great public inconvenience, shall oper- 
ate as a stay of such judgment until the adjournment otf the 
next regular session of the Legislature; and in case of such 
stay being claimed or taken, interest shall run on such judg- 
ment from its date at the rate of ten per cent per annum.” 


Special Assessments 
May 22, 1946 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh 


We have your request for an opinion in which you propound sey- 
eral questions which are as follows: 


1. “Where special assessments become delinquent, what 
rate of interest should such assessments draw up until a tax 
sale certificate is written by the County Treasurer?” 


wae a 


The provisions of Sec. 17-515, R. S. 1943, are controlling as to 
the above question, and in general provide that special assessments 
draw interest at the rate of nine per cent from the date of delinquency. 


2. ‘Where a tax sale certificate is written and includes 
delinquent special assessments, and such tax sale is not pur- 
chased nor assigned to the County, what rate of interest should 
such special assessments draw?” 


The fact that a tax sale certificate which includes delinquent 
special assessments has been written is not material in and of itself. 
It is the sale of the taxes that is material. The written tax sale certifi- 
cate is but evidence of the record. 


8. “If an individual purchases a tax sale certificate 
which includes special assessments, what rate of interest would 
such special assessments draw?” 


The interest rate on special assessments generally is fixed by 
statute as follows: 
“... and shall become delinquent on the first day of 
May subsequent to the date of levy, and shall thereafter draw 
interest at the rate of nine per cent per annum;.. .” Sec. 17- 
505, R. S. 19438. 


This interest rate continues until the taxes are sold to an individual, 
when, so far as the taxing subdivision creating the special assessment 
is concerned, it is as though the landowner had paid the special assess- 
ment with interest. 


The statute, Sec. 77-1858, R. S. 1943, provides generally that all 
revenue laws now in force with reference to the collection of taxes 
shall apply with equal force to special assessments. Sec. 77-1808, R. S. 
1948, requires the purchaser to pay to the county treasurer the amount 
of the tax, interest and costs, which entitles him to a certificate of 
tax sale from said county treasurer, Sec. 77-1818, R. S. 1943. Special 
assessments are included in this tax sale certificate, and while the 
interest rate thereon is nine per cent up to the date of the tax sale, 
the face amount of the certificate, including all taxes and special 
assessments, draws interest at the rate of seven per cent from and 
after the date of the sale. 


Sec. 77-1908, R. S. 1943, provides for the entry of decree in the 
foreclosure of a tax sale sale certificate “. . . for the amount appear- 
ing to be due thereon with interest at the rate required to be paid for 
redemption from tax sale.” 


Sec. 77-1824, R. S. 1948, and Sec. 77-1917, R. S. Supp. 1945, both 
provide for redemption from tax sale and fix the interest rate at seven 
per cent. 


4, “Tf the County should foreclose a tax sale which 
includes special assessments, what rate of interest would such 
special assessments draw?” 


What has heretofore been said in paragraph 38 is applicable in 
part to this inquiry, with this addition. Sec. 77-1809, R. S. 1943, 
authorizes the county to purchase at tax sale in the name of the 
county real estate offered for sale when the same remains unsold for 
want of bidders. This certificate may be held by the county and fore- 
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closed, or it may assign the certificate on payment of the face amount 
(which would be the amount of tax and special assessments plus interest 
to the date of tax sale), plus interest at seven per cent from the date 
of the tax sale. 


MORTGAGES 
Recording 


February 27, 1946 
Mr. Straight Townsend, County Attorney, Gering 


You request our opinion as follows: 


“A question has arisen in our county upon which I 
would like to have the opinion of your office. The facts are 
as follows: Our Register of Deeds recorded a mortgage which 
was not acknowledged. Now the mortgagor is demanding that 
the Register of Deeds strike this mortgage from the records 
and threatens to bring a mandamus action unless she does so.” 


Sec. 76-211, R. S. 1948, requires that deeds or other instruments 
conveying an interest in real estate, except leases for one year or fora 
less time, must be signed and acknowledged by the grantor or proved 
and recorded as directed in Secs. 76-216 to 76-2387. 


Sec. 76-241, R. S. 1948, provides: 


“All deeds, mortagages and other instruments of writing 
shall not be deemed lawfully recorded unless they have been. 
previously acknowledged or proved in the manner prescribed 
in sections 76-216 to 76-236. 


Our Supreme Court has frequently held that an instrument which 
was not acknowledged or proved in the manner prescribed by the 
recording acts does not operate as constructive notice, even though 
recorded. Dawson County State Bank v. Durland, 114 Neb. 605, 209 
N. W. 243; Warnick v. Latta, 44 Neb. 807, 62 N. W. 1097; Keeling v. 
Hoyt, 31 Neb. 453, 48 N. W. 66. 


There would appear to be no doubt that the register of deeds in 
the case you mention should have refused to accept the mortgage for 
recording. 


Under these circumstances, there would seem to be little doubt 
that one who suffered injury from the recording of an unacknowledged 
mortgage would have a right of action to compel the officer to expunge 
the instrument from the record. This being true, there would seem to be 
no good reason why the public official should not expunge the mort- 
gage from the record voluntarily where it is obvious on the face of 
the instrument itself that it should not have been recorded. The rule 
is thus stated in 53 C. J. 621, Sec. 35: 


“Tt being the duty of a recording officer to refuse recorda- 
tion of an instrument which shows clearly upon its face that 
it is not entitled to record, where the officer does record such 
an instrument it becomes his duty to expunge or erase the 
same from the record... .” 


ARRESTS 


Use of Force 
May 28, 1946 


Mr. Arthur W. Kummer, County Attorney, Columbus 


We have your letter of recent date- requesting an opinion, in 
which you say: 


“The question is, in such a case where the Marshal or any 
Police Officer or Sheriff is in a building and someone breaks 
in at night, would the officer have a right to shoot to kill if 
the culprit failed to stop on command or even without com- 
mand if the officer believed the culprit would shoot first or 
appearing to make a move to shoot? In such a situation in 
that type of cases just what is the officer’s liability? In other 
words, just what has to be the circumstances to justfy an 
officer to shoot in an effort to apprehend a culprit?” 


The general rule is stated in 6 C. J. S. 618, to wit: 


“In making an arrest for a felony a peace officer or private 
person may use such force as is necessary to effect an arrest 
or to overcome resistance to the arrest, even to the extent of 
taking the life of the resisting or escaping felon; and this is 
true, even though the life of the person making the arrest has 
not been endangered. The right to kill a felon is, however, 
not absolute, and may be used only as a Jast resort, and under 
circumstances indicating that the felon cannot be otherwise 
taken; and consequently a felon may not be killed, either to 
capture him or to prevent his escape, if with diligence and 
caution he may otherwise be taken or held. 


“Tt has been held essential that the killing, in order to be 
justified, must be necessary, not merely reasonably necessary, 
and the law does not clothe an officer with authority arbitrarily 
to judge of the necessity of killing.” 


The cases on this particular question are not numerous in this 
jurisdiction but the supreme court has passed on it in two cases. 


The first of these, Lamma v. State, 46 Neb. 236, 64 N. W. 956, was 
a case where the defendant was charged with murder in the first de- 
gree. It appeared that defendant was a deputy sheriff of Dawson 
County and that one Rogers was in jail charged with a felony and in 
the custody of defendant. At meal time Rogers attempted to escape, 
defendant shouted “Halt! Halt!” and shot and killed him, for which 
he was tried and convicted of manslaughter. In affirming the convic- 
tion the supreme court said: 


“A sheriff or other officer, in arresting or preventing the 
escape of a person charged with a felony, may use such force 
as is reasonably necessary, even to the taking of life; but if 
the felon can be taken, or his escape prevented, without kill- 
ing the offender, and he be slain, the officer is guilty of at 
least manslaughter.”’ 


In Broquet v. State, 118 Neb. 31, 223 N. W. 464, the defendant 
was a village marshal, and in attempting to arrest an unarmed, intoxi- 
cated man was threatened with violence and in the fracas defendant 
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shot and killed him. He was charged with first degree murder and 
convicted of manslaughter. In affirming the conviction the court said: 


“Tf a police officer were to be the sole final judge of the 
necessity of killing one who resisted arrest or who refused to 
submit to arrest, it would open the door to those officers, few 
they might be, who would use such a statement of the rule 
as a shield to homicides committed under the aegis of the law. 
The very statement of such a rule shocks one’s consciousness 
of right and wrong.” 


The court then quotes with approval the rule in the Lamma case and 
continues: 


“Many authorities might be cited to sustain this rule 
which, to make it applicable to the facts here, may be stated 
as follows: A police officer, in arresting one who is guilty of a 
misdemeanor, may use such force as, to an ordinarily prudent 
person, appears reasonably necessary under the circumstances, 
even to the taking of life; but, if the officer slay the offender 
while effecting his arrest, the question as to whether he used 
more force than was, under the circumstances, reasonably 
necessary is a question for the jury to determine from the 
evidence.” 


A law enforcement officer takes an oath to uphold the law. It is 
his duty, among others, to protect the lives and property of the citizens 
of his community. This he must do under pain of removal from office. 
If a felony is committed in his presence he must arrest the offender, 
without violence if possible, but, keeping in mind that he has not per- 
formed his duty until the offender is taken into custody, he need not 
give ground but may meet violence with violence. 


With reference to your specific question, and in the light of the 
authorities cited, it must appear that the killing is necessary, not 
merely reasonably necessary; and this is particularly true in the 
handling of a misdemeanant. That is, if the officer believed with 
reasonable grounds that the suspect was about to shoot or strike him 
with a lethal weapon, the killing would be justified. If a felony has 
been committed, either in the presence of the officer or the evidence 
would satisfy a reasonable prudent person that the suspect is guilty, 
then the killing of such suspect by the officer is justified if such suspect 
attempts to escape and there is no other means of preventing the 
escape. 


COMPLAINTS 


Forgery and False Pretense— 
Signature on Check 
October 22, 1946 
Mr. Leo M. Bayer, County Attorney, Alliance 
You state: 


“Several days ago one of the residents of this city wrote 
a check for $90. 00, signing it as follows: ‘........... SY ese 
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The clerk who accepted the check did not question -........... 
about her authority to cash the check or about the validity of 
the check and Mrs, ...........- made absolutely no statements con- 
cerning the check or her authority to write it. -........... refuses 
to pay the check, stating that -........... had absolutely no author- 
ity whatever to draw on his account.” 


and inquire what, if any, prosecution may be brought under the 
above statement of facts. 


In our opinion there are only two possibilities for prosecution, 
either forgery or obtaining money under false pretenses. In the case 
ot Goucher v. State, 113 Neb. 352, 204 N. W. 967, it is stated: 


“The decisions are nearly unanimous that the making of 
a false instrument is not within a criminal statute directed 
against the false making of an instrument. . . . This is not a 
mere play on words. It is a substantive distinction by which 
even a knave is protected in prosecutions under legislative 
enactments authorizing punishments for different species of 
fraudulent acts such as forgery, obtaining money by false 
pretenses, larceny and embezzlement. ... The essence of 
forgery is the making of a false writing with the intent that 
it shall be received as the act of another than the party sign- 
ing it... . Forgery cannot be committed by the making of 
a genuine instrument, though the statements made therein 
are untrue.” 


From the statement of facts, therefore, as indicated above, we 
agree with you that there can be no prosecution under our forgery 
statutes. 


As to obtaining money under false pretenses, some of our sister 
states have held that false pretenses may be made by act or conduct 
as well as by word. As example, in the case of People v, Etzler (Mich.), 
290 N. W. 879, it was stated: 


“The false pretense can be the failure to speak when 
it was necessary to do so. If defendant sold the new automo- 
bile without revealing the fact that it was mortgaged, he was 
deliberately acting a falsehood, and such conduct is as objec- 
tionable as a spoken falsehood.” 


And further, in the case of State v. Huckins (Iowa), 234 N. W. 554, 
on page 559 it is stated: 


“False representations may be made and communicated 
by acts as well as words.” 


In a recent decision by our supreme court, however, in the case 
of Brennan v. State, 141 Neb. 205, 3 N. W. (2d) 21%, vacating 140 
Neb. 448, 299 N. W. 525, it was stated: 


“If we are to adopt the view that ‘false pretenses,’ as 
used in the statute on which this prosecution is grounded, is 
dependent upon specific representations as to present or past 
fact and specific statement as to reliance on such represented 
fact, the proofs in this case should be held to be insufficient. 
This is neither the language nor the purpose of the statute, 
and none of our decisions limits the definition to specific rep- 
resentation, although specific representation has been the basis 
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of the charge in most, if not all, of our reported cases. In the 
light of the statute and of reason, there is as much basis for a 
holding that one may be just as guilty of false pretenses by 
acts and the use of equivocal language as by unequivocal 
statements.” 


This is the latest case we can find in which our court has made 
mention of the fact that one may be guilty of false pretenses by acts, 
but it adds the words “‘and the use of equivocal language.” It appears, 
therefore, that in addition to the acts of the defendant there must be 
some statement made, which statement may be susceptible of various 
interpretations, in order to prosecute under the false pretenses statute, 
and since, in your statement of facts, no word was mentioned, it is 
our opinion that a prosecution cannot be based upon the facts stated 
by you, but that the only recourse the bank has against the defendant 
is a civil action. 


Influence of Liquor 
June .14, 1945 
Mr. Robert R. Wellington, County Attorney, Chadron 


Your favor of June 9th has been referred to me for answer. Your 
specific query covers the previous amendment which is now Section 
39-727 of the Revised Statutes for 1943 and the definition of operat- 
ing a motor vehicle while under the influence of liquor. 


We have examined the law with respect to the amendments and 
find that H. R. 328 of the 1935 session was the first act of the legis- 
lature definitely making operating an automobile while in the state 
of intoxication a crime. This law was amended by L. B. 388 of the 1937 
legislature. The title of the act provides in part as follows: 


“. . , relating to motor vehicles; to prohibit the opera- 
tion thereof by any person while under the influence of alco- 
holie liquor or any drug; to prescribe penalties... .” 


The act itself specifically provides as follows: 


“Tt shall be unlawful for any person to operate any motor 
vehicle while under the influence of alcoholic liquor or of any 
drug. Any person who shall operate any motor vehicle while 
under the influence of alcoholic liquor or of any drug shall 
be deemed guilty of a crime,.. .” 


The enactment of L. B. 38 above referred to is perfectly legal 
and proper in all respects and no different from any other amendments 
made by the legislature. The title of the act is specific and the act 
itself is clear and comprehensible. We can see no reason why there 
should be any controversy over the amendment. Precisely the same 
language is used in Section 39-727 of the Revised Statutes for 1943 
and, if there is any doubt as to the legality of the 1937 amendment, 
the statute revision made has corrected any and all defects of the 
amendment. We have prepared a memorandum on this particular 
point, a copy of which we attach hereto for your information. 
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While the Nebraska Supreme Court has not defined “under the 
influence of liquor,’’ yet other courts have defined it numerous times. 
In Words and Phrases you will find the following, which we quote 
here for your convenience: 


“‘Under the influence of intoxicating liquor,’ as used 
in statute relating to operation of automobiles, means such 
effect on the nervous system, brain, or muscles of driver of 
automobile as to impair to an appreciable degree his ability to 
operate car as an ordinarily prudent and cautious man, in full 
possession of his faculties, would. People v. Ekstromer, 235 P. 
69, 71, 71 Cal. App. 239. 


It is not essential to the existence of the offense pro- 
hibited by the supplement of 1913 to the Disorderly Persons 
Act. (P. L, 1918, p. 108) that the driver of the automobile 
should be so intoxicated that he cannot safely drive a car. 
The expression, ‘under the influence of intoxicating liquors,’ 
covers, not only all well known and easily recognized condi- 
tions and degrees of intoxication, but any abnormal mental 
or physical condition which is the result of indulging in any 
degree in intoxicating liquors and which tends to deprive him 
of that clearness of intellect and control of himself which he 
would otherwise possess. State v. Rodgers, 102 A. 433, 435, 91 
N. J. Law, 212. 


“Where intoxicating liquor has so far affected the nervous 
system, brain, or muscles of the driver of an automobile as to 
impair to an appreciable degree his ability to operate an auto- 
mobile in a manner that an ordinarily prudent and cautious 
man in the full possession of his faculties using reasonable 
care would drive a similar vehicle under like conditions, the 
driver is ‘under the influence of intoxicating liquor,’ within 
St. 1919, p. 214, § 17, denouncing the driving of an automo- 
bile while ‘under the influence of intoxicating liquor.’ People 
v. Dingle, 205 P. 705, 706, 56 Cal. App. 445. 

“Under P. L. 1924, p. 457 §14, subd. 3, denouncing driv- 
ing automobile while under the influence of intoxicating 
liquors, it is not essential to the existence of the statutory 
offence that the driver of the automobile should be so intoxi- 
cated that he cannot safely drive a car. The expression ‘under 
the influence of intoxicating liquor’ covers not only all the 
well-known and easily recognized conditions and degrees of 
intoxication, but any abnormal mental or physical condition 
which is the result of indulging in any degree in intoxicating 
liquors and which tends to deprive him of that clearness of 
intellect and control of himself which he would otherwise 
possess. Latimer y. Wilson (N. J.) 134 A. 750, 751.” 


I also cite you State v. Graham, 222 N. W. 909. 


We are of the opinion that the term “operating a motor vehicle 
while under the influence of liquor” is different from a state of intoxi- 
cation as described in Freeburg vs. State, 92 Neb. 346. This last case 
was a prosecution for drunkness and, of course, the evidence required 
in that case would not be the same as the evidence required to establish 
“operating a motor vehicle while under the influence of liquor.” 


We think the correct rule to be that “under the influence of 
liquor” would be any abnormal mental or physical condition which 


is the result of indulging in any degree in intoxicating liquors and 
which tends to deprive him of that clearness of intellect and control 
of himself which he would otherwise possess. 


Traffic Violation Penalties 
November 17, 1945 
Mr. F. J. Schroeder, County Attorney, Curtis. 


We have your letter of November 8, 1945, in which you ask with 
reference to Sec. 39-725, R. S. 1948, which reads in part as follows: 
“Any person, * * * who shall violate any of the provisions of 
sections 89-719 to 89-724 *. * * shall be guilty of a misdemeanor, 
i 2 * ’ your specific query being as to whether Sec, 39-724 is 
included. 


The sections referred to above were all part of H. R. 195, 1933 
legislative session, and Sec. 39-725 appears therein as Sec. 8 of the 
House Roll; it refers to the violation of any of the provisions of 
Art. 8, Chapt. 60, C. S. 1929 as amended; Secs. 39-719 to 39-724 
were also included in the bill. Then in 1941 by L. B. 196 Sec. 39-1037, 
Cc. S. Supp. 1939, which is now 89-725, was amended and by the 
amendment provided for punishment of any person who violated 
any of the provisions of Art. 3, Chapt. 60, C. S. 1929 as amended, 
also of Chapt. 39, Art. 10, C. S. 1929 or Chapt. 39, Art. 10, C. S. Supp. 
1939. The commission for the 1948 revision of the statutes of this 
state, instead of using the reference to Article and Chapter of the 
statutes, inserted the section numbers to which reference was made, 
and the last numbered statute was included in the reference, 


Thus we are of the opinion that Sec, 39-724 is included, the 
penalty for the violation of which is found in 39-725, R. S. 1943. 


May 31, 1946 


Mr. Lloyd L. Pospishil, County Attorney, Schuyler 
We have your letter of recent date in which you say: 


“Each time an arrest is made by the State Highway Patrol 
in respect to motorists failing to observe stop signs along 
Federal Highway No. 80, two questions arise, viz: 


a). Under which section can a complaint properly be 
filed since this is a federal and not a state 
highway? 

b). What is the minimum fine which can be assessed 
for such violation?” 


Referring to your inquiry (a) we cite you Sec. 39-754, R. S. 
1948, which provides as follows: 
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“The Department of Roads and Irrigation with reference 
to state highways and local authorities with reference to 
highways under their jurisdiction are hereby authorized to 
designate main traveled or through highways by erecting at 
the entrances thereto from intersecting highways signs notify- 
ing drivers of vehicles to come to a full stop before entering 
or crossing such designated highway, and whenever any such 
signs have been so erected it shall be unlawful for the driver 
of any vehicle to fail to stop in obedience thereto. All such 
signs shall be, illuminated at night or so placed as to be 
illuminated by the headlights of an approaching vehicle or 
by street lights.” 


The fact that U. S. Highway No. 30 is so designated is of no 
materiality so far as an answer of your question is concerned. That 
is merely a convenience for users thereof as it is tied in with a 
nationwide highway system. It is a means of identification of a 
route only. Actually U. S. Highway No. 30 is in the state highway 
system, being State Highway No. 28 from Schuyler west and State 
Highway No. 38 from Schuyler east. See Sec. 39-601, R. S. 1943. 


As to your inquiry (b), you will find the penalty provided for the 
violation of the above section in Sec. 39-799, R. S. 19438, as follows: 


“(a) It shall be unlawful and constitute a misdemeanor 
for any person to violate any of the provisions of sections 
39-741 to 89-799 *** | (b) Every person convicted of a 
misdemeanor for a violation of any of the provisions of said 
sections for which another penalty is not provided shall for a 
conviction thereof be punished by a fine of not more than one 
hundred dollars or by imprisonment in the county or municipal 
jail for not more than ten days; * * * .” 


You will note that no minimum figure is fixed in the statute, the 
amount of the fine being left to the discretion of the trial court up to 
one hundred dollars, and, since the maximum is fixed in dollars, the 
minimum should be one dollar. 


In 24 C. J. S., Sec. 1983, we find: 


‘“‘Where the statute so directs, the extent of punishment is 
left to the discretion of the trial court within the limits 
prescribed, and, as is shown in sec. 1878 supra, the exercise of 
such discretion within the limits prescribed will not be inter- 
fered with unless it is clearly abused. * * * .” 


See also Bright v. State, 125 Neb. 817, 252 N. W. 886, in 
which case the defendant was convicted of carrying concealed weapons 
under a statute which provided the penalty to be “ * * * fined in any 
sum not exceeding one thousand dollars or imprisoned in the state 
penitentiary not exceeding two years.” The trial court sentenced 
the defendant to one year in the penitentiary and the supreme court, 
in affirming the conviction and sentence, said: 


“Section 28-1001, Comp. St. 1929, was enacted under the 
police power of the state, and to conserve the safety of its 
citizens. Realizing that its infraction might consist of a mere 
technical violation, with no criminal intent or a violation 
involving moral turpitude, and danger to life or limb, the 
Legislature gave to the trial court great latitude in the im- 
positions of a penalty. In the case of a technical violation, 


pa es 


the penalty may be as small as a fine of one dollar. In an 
aggravated case, it may be as great as two years in the peni- 
tentiary.” 


We might suggest that in a complaint for running a stop sign 
on U. S. Highway No. 30, you could use that term as identification 
followed by ‘fa main traveled or through highway’’, which is the 
language of the statute; or you could follow it with “a state highway” 
since it is a part of the state highway system. 


Defective Tail Light 
August 6, 1946 


Mr. W. H. Line, County Attorney, Loup City. 


We have your request for an opinion with reference to Sec. 
89-778, Revised Statutes 1943. 


You state the facts to be that an officer, checking cars on the 
highway in the daytime, found one with a defective tail light and asks 
to have a criminal complaint filed under this section of the statute, 


The pertinent part of this section is as follows: 


“Every motor vehicle upon a highway within this state 
during the period from a half hour after sunset to a half 
hour before sunrise, and at any other time when there is not 
sufficient light to render clearly visible persons or vehicles 
upon the highway at a distance of five hundred feet ahead, 
shall be equipped with lighted front and rear lamps as in 
this section respectively required for different classes of 
vehicles.” 


“The condition of the lamps and electric circuit shall be 
such as to give substantially normal light output; 


“The tail light shall show red directly to the rear, glass 
therein shall be unbroken, the lamp shall be securely fastened, 
and its electric circuit free from grounds or shorts;” 


The different provisions of this section must be construed to- 
gether and it is quite apparent that the legislative intent manifest in 
this section is that there has been no violation of this law if a motor 
vehicle is operated on the highway with a defective tail light in the 
daytime. 

We cannot believe that the legislature intended that a motor 
vehicle driving in the daytime would require the safeguard of lights 
that is required at night unless during the daytime there was not 
sufficient light to render clearly discernible persons or vehicles on the 
highway at a distance of five hundred feet ahead. Then, of course, 
under the provisions of the statute the lights must be in operation 
and failure to have them in operation would constitute a violation 
of the statute. 


We do not believe that a criminal complaint could be sustained 
charging a violation of this statute when the defect was discovered 


during the daytime. 
aos Bogen 


SENTENCE OF IMPRISONMENT 


Copy of Sentence 


May 3 ,1946 
Mr. Carl G. Humphrey, County Attorney, Mullen 
We have your letter of recent date in which you say: 


“T should like your opinion as to whether or not it is 
necessary to deliver a certified copy of the judgment sen- 
tencing a prisoner to the penitentiary, with the prisoner.” 


We find that your inquiry is controlled by the provisions of Sec. 
29-2401, R. S. 1948, and Sec. 83-422, R. S. 1943. The first of these 
sections contains general provisions as to conveyance and delivery of 
the convicted felon, including the following: 


“«« * * * and shall there be delivered into the custody of 
the warden of the penitentiary, together with a copy of the 
sentence of the court ordering such imprisonment * * * .” 


The second of the above sections is more specific, providing as 
follows: 


“When any convict is delivered to the warden, the officer 
having the prisoner in charge shall deliver to the warden a 
certified copy of the sentence received by the officer from 
the clerk of the district court and shall take from the warden 
a certificate of the delivery of the convict. The certified 
copy of the sentence shall be evidence of the facts contained 
therein.” 


This language is clear and unambiguous; it is not contradictory 
of the first-cited section nor are the provisions in conflict. The 
mandate of the statute is plain and must be followed by the officers 
concerned. 


Manslaughter Is Bailable 
September 20, 1946 
Mr. Alfred D. Raun, County Attorney, Pender 


We have your letter of recent date in which you request an 
opinion as to whether or not an individual found guilty of man- 
slaughter is eligible for probation under the statute. 


Sec. 29-2217, R. S. 1948, lists those crimes which are excepted 
from the operation of the probation law. In those excepted you will 
note the crime of murder, and that manslaughter is not mentioned. 
While manslaughter is considered to be an included lesser offense in 
many murder cases, it does not follow that is to be classed as murder 
within the meaning of the statute. It is not considered included in 
the constitutional provision, Art. I, Sec. 9, Constitution, which guaran- 
tees bail for all offenses except treason and murder, where the proof 
is evident and the presumption great. Manslaughter is bailable. The 
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statutes define murder in the first degree, murder in the second 
degree and manslaughter separately. Since these crimes are treated 
separately in the statutes and in the Constitution, we conclude that 
the legislature did not intend to include the crime of manslaughter as 
one excepted from the probation statute, 


Murder in the first degree, murder in the second degree and 
manslaughter are all considered degrees of homicide, which is defined 
to be the killing of a human being. 40 C. J. S, 823. If the legislature 
had intended to use an all-inclusive term in the probation statute, it 
would have used the term “homicide” instead of ‘murder’, 


Validity of Sentence 
April 20, 1945 
Honorable Neil Olson, Warden of the Nebraska State Penitentiary 


We are in receipt of your letter wherein you inquire as to the 
validity of the sentence of one Orville Coon, No. 138547, who was 
sentenced under date of September 28, 1938, to serve a term of 
twenty years in the Nebraska State Penitentiary for the crime of 
breaking custody and being an habitual criminal. 


We have examined the information filed against Orville Coon in 
the District Court of Buffalo County, Nebraska, and find that the 
same as in two counts, the first count charging the said Orville Coon 
with breaking custody while legally confined in the Buffalo County jail 
awaiting trial for a felony, to-wit, assault with intent to inflict great 
bodily injury. The second count of the information merely recites 
that the said Orville Coon has on three different occasions been 
convicted of a felony and in each instance was sentenced and com- 
mitted to prison for a term of not less than one year, and recites 
the particular crimes and sentences. 


Our court held in Kuwitzky v. O’Grady, 135 Nebr. 466, 282 N. W. 
398, that the habitual criminal law does not set out a distinct crime, 
but provides that the repetition of criminal conduct aggravates the guilt 
and justifies heavier penalties. In said case, the one count of the 
information which was similar to the second count in the instant 
case was held not to state a crime and a sentence given under a plea 
of guilty to said count was held void. We are, therefore, of the 
opinion that the second count filed against Orville Coon does not state 
a crime, and, since the first count does not include a charge of his 
previous conviction, he could not be sentenced under the habitual 
criminal act on a plea of guilty to such count, 


Section 28-736, Rev. St. 1943, fixes the penalty for the crime of 
breaking custody while confined in a jail awaiting trial for a felony 
at “not less than one year nor more than ten years.” Therefore, the 
maximum sentence that could be imposed upon Orville Coon was ten 
years and the sentence given is void as to the time in excess of ten 
years. It constitutes a valid sentence for a term of ten years however. 


For the reasons set forth herein, it is our opinion that Orville 
Coon should be released from the Nebraska State Penitentiary when 
he has completed serving a term of ten years. 
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July 11, 1945 
Mr. Neil Olson, Warden, Nebraska State Penitentiary 


We are in receipt of your letter with reference to the above 
mentioned inmate of the Nebraska State Penitentiary. You called our 
attention to the fact that this person was charged with the crime of 
issuing a no-fund check and sentenced to a term of three years in 
the Nebraska State Penitentiary by the District Court of Douglas 
County, Nebraska. 


We have examined the information in this case and find that 
it charges the defendant with “making, drawing, uttering and de- 
livering” a no-fund check. The penalty for that crime is confinement 
in the penitentiary for not less than one year nor more than two 
years. (Sec. 28-1212, Rev. St., 1943). 


The sentence given herein is therefore erroneous and is valid only 
for the maximum term allowed by law, or two years. This prisoner 
is therefore entitled to his release upon the completion of a two 
year sentence. 


WITNESS 


Refuse to Testify 
October 22, 1946 
Mr. Walter G. Huber, County Attorney, Blair 


You inquire whether a complaining witness has waived his right 
to refuse to testify by signing a complaint against the defendant. 


We know of no law which places a complaining witness in a 
criminal case in a special category so that he cannot claim incrimina- 
tion. The case of Herpolsheimer v. Citizens Ins. Co., 79 Neb. 685, 
113 N. W. 152, held that, “A waiver of protection against the dis- 
closure of privileged communications may be withdrawn at any time 
before acted upon.”’ The court further said: 


«« * * * we are inclined to the rule that the waiver of a 
privileged communication may be withdrawn at any time be- 
fore acted on, and where no advantage has accrued to either 
litigant on account thereof. * * * ” 


This case further held that even though there was a waiver at 
a prior hearing the waiver would not continue to the second trial. 


The alleged incrimination, however, must be real and not indulged 
in merely for the purpose of refusing to testify. 


If, therefore, the complaining witness refuses to testify at the 
second hearing because of incrimination, and there is a possibility that 
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the evidence which he might relate would incriminate him, he cannot 
be required to testify. 


CIGARETTES 


Sale to Minors 


April 26, 1945 
Mr. Paul H. Bek, County Attorney, Seward 


Reference is made to your letter of recent date, in which you say: 
“Section 28-1021, Revised Statutes, Nebraska, 1943, pro-. 

hibits the sale of tobacco or cigarettes to minors under the age 

of 18 years, Section 28-1027, Revised Statutes of Nebraska, 
1948, prohibits a licensee of tobacco from selling tobacco or 
cigarettes to any person under the age of 21 years. Each 
section provides a penalty of fine and imprisonment at vari- 
ance with the other, but Section 28-1027 also provides for 
the revocation of the license in the discretion of the Court. 


“Will you please advise which of these sections govern 
in the prosecution for sale of cigarettes to minors.” 


We have made an investigation of the provisions of the law 
with reference to your problem, and we find that Section 28-1021 
was originally passed in 1885 and has been in the statute ever since 
with relatively little change. In 1919 the tobacco license act was 
passed, consisting of several sections, but covering the whole subject 
matter, which appears in the 1943 Revised Statutes as Section 28-1022 
and to 28-1031 inclusive. Section 28-1027 is the section which pro- 
vides that it is a misdemeanor for any licensee to sell tobacco or 
cigarettes, etc., to anyone under 21 years of age, while Section 
28-1021 makes it a misdemeanor to sell tobacco or cigarettes to any 
minor under 18 years of age. It will thus be seen that there is an 
irreconcilable conflict between the two sections, in which event the 
later expression of the legislative will prevails, and thus Section 28-1027 
impliedly repeals Section 28-1021. 


Although implied repeals are not favored in the law, yet they 
are recognized and the Supreme Court of this state has so stated in 
several different cases. See State v. Bemis, 45 Neb. 724; State v. 
Omaha Elevator Company, 75 Neb. 637; see also 59 C. J., page 919, 
wherein it is stated: 


“Where a later act covers the whole subject of earlier acts, 
embraces new provisions, and plainly shows that it was in- 
tended, not only as a substitute for the earlier acts, but to 
cover the whole subject then considered by the legislature, 
and to prescribe the only rules in respect thereto, it operates 
as a repeal of all former statutes relating to such subject 
matter.” 


We, therefore, are of the opinion that Section 28-1027, having 
by implication repealed a prior act relating to the same subject matter, 
is the section of the statute to govern in a prosecution for sale of 
cigarettes to minors. 
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FIREWORKS 


Sale and Possession 
July 16, 1945 
Mr. Andrew D. Mapes, County Attorney, Norfolk 


We have yours of July 6, requesting an opinion as to the disposi- 
tion of certain fireworks taken by the arresting officer in the arrest 
of the individual charged with the violation of Sec. 28-1003.01, R. 8. 
1943, after the defendant had pleaded guilty to the charge and had 
been fined by the police judge. 


The above-cited statute appears as follows: 


“Tt shall be unlawful for any person, firm or corporation 
to sell any fireworks at retail outside of the corporate limits 
of any city or village. Any person, firm or corporation or 
employee or agent of any person, firm or corporation, violating 
the provisions hereof, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be punished by 
imprisonment in the county jail for a period of not less than 
five days and not exceeding thirty days, by a fine of not less 
than twenty-five dollars and not more than one hundred 
dollars, or by both such fine and imprisonment.” 


It will be observed that the violation of the law as contained in 
this statute consists of the sale of fireworks outside the corporate 
limits of any city or village and contains no statement that the 
possession of fireworks in and of itself is a violation of the law. The 
section of the statute just preceding the one in question, being 28-1008, 
does make it unlawful for anyone to keep for sale any firecrackers 
more than five inches in length and more than three-fourths of an 
inch in diameter, toy revolvers, or blank cartridges for toy revolvers; 
and, since these are specifically mentioned in the statute, other fire- 
works not falling within the provisions of the statute may be lawfully 
in the possession of an individual. 


A further check of the statute discloses that Chap. 29, Art. 8 
contains provision for the disposition of confiscated property, but this 
article does not include fireworks, the nearest approach being as fol- 
lows: “. . . explosive, or other instrumentality suspected to have 
been used in the commission of a felony.” And fireworks as such 
would not come within this provision, 


We do not find any statute specifically governing the problem 
which confronts you. However, the general rule is stated in 5 Corpus 
Juris 435, as follows: 


“The taking of things from the arrested person does not 
change the property in them. Such articles may not be con- 
fiscated or destroyed by the officer without some order or judg- 
ment of the court. Property taken from a person at the time 
of his arrest should be returned to him if it is not connected 
with the offense for which he was arrested, and it seems that 
this should be done if he is discharged or acquitted. Even if 
connected with, or used in, the commission of the offense, yet 
if it belongs to the prisoner and is innocent in itself the prop- 
erty should be returned to the prisoner or delivered up on 
his order when no longer required for purposes of justice.” 
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Therefore, since we find that the possession of fireworks in and 
of itself is not unlawful, with the exception of firecrackers, etc., above 
noted, and that the property itself is innocent, while it is true the court 
may retain possession of such property so long as it needed as evi- 
dence, yet when the case is concluded and the need of said property 
for evidence no longer exists, then it should be returned to the owner. 


ITINERANT MERCHANT 
Non-Resident Mail Order Houses 
July 17, 1945 
Hon. Rufus M. Howard, Agriculture & Inspection Dept. 


In regard to your request as to whether live stock remedies sold by 
non-resident mail order houses come under the provisions of Sec. 
54-901-905, R. S. 1943; under date of July 8, 1941, this office gave 
an opinion to Mr. Hugo V. Carroll of your department in regard to 
itinerant merchants which, in part, reads: 


“In answer to this we will say that it is not the mere fact 
that the goods are purchased in one state and transported 
into another state for sale. The distinction comes in the fact 
that orders are taken in advance, and the goods delivered to 
the purchaser pursuant to a previous order, as distinguished 
from being peddled indiscriminately after transportation into 
the state. In the latter case goods lose their character as 
articles of interstate commerce.” 


Whether live stock remedies come under the provisions of our 
state laws depends upon how it is sold, If delivered to the purchaser 
in the original package, it is undoubtedly interstate commerce and not 
subject to state regulation. State v. Hanaphy, 90 N. W. 601. How- 
ever, if the containers are broken down and sold by an agent, such 
items would be subject to state regulations. Fuqua v. Pabst Brewing 
Co., 38 S. W. 29. 


Permanent Place of Business 
April 3, 1946 
Department of Agriculture and Inspection 


You request our opinion as to whether the handler of Watkins 
Remedies at Hershey, Nebraska, is required to procure an itinerant 
merchant’s license. It is stated that he intends to take on the Watkins 
Remedies and route and has a permanent place of business at Hershey 
where he operates a restaurant and will have a storeroom where he 
will keep on hand a stock of Watkins Remedies. He will sell these 
remedies at retail through the country, delivering them from his per- 
manent place of business at Hershey. 
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It is our opinion that this person would come under exception 
(c) in Sec. 60-703, R. S. 1948, defining itinerant merchants. The 
exception reads: 


“those using such vehicles for the transportation, sale and 
delivery at retail of any particular group of products having 
a common trade-mark, trade name or brand, as agents, em- 
ployees or retail dealers of the manufacturers or wholesale 
distributors of such products through whom they market the 
same;” 


It is our opinion that if this man handles only the Watkins 
Remedies he would come within the above-quoted exception and would 
not be required to procure an itinerant merchant’s license, 


EXHIBITS 
Proper Disposition 
December 9, 1946 
Mr. Joseph Ach, County Attorney, Friend 


We have your letter of recent date requesting an opinion as to 
the proper disposition of certain exhibits which had been introduced 
in the trial of a criminal case and which are now in the hands of the 
clerk of the district court, and no appeal having been taken by the 
person convicted. 


A. careful search discloses that there is no statutory provision 
which would control this specific question nor do we find any decision 
of our supreme court which would throw any light on the question. 


We are satisfied, however, that if the exhibits were contrabrand, 
that is unlawful per se, such as slot machines, gambling equipment, 
burglary tools and the like, they should be destroyed on order of the 
district court. 


Where exhibits are not contrabrand, in which a right of property 
exists, it seems clear that the owner of property that is used as an 
exhibit does not lose his property right simply because it was in 
custodia legis for such purpose. The fact that the exhibit was a fire- 
arm and taken from the person of one who was later convicted of a 
felony would not alter the rule for there is no confiscation by such 
conviction. 


You ask specifically how the exhibits should be disposed of. 


Since the owner does not lose title to his property merely because 
it was used as an exhibit it seems clear that an application by the 
owner to the district court should evoke an order therefrom directing 
the clerk, or whoever has custody of the exhibits, to deliver the same 
to the person entitled thereto. 


There is statutory direction as to the disposition of certain articles 
when they are recovered or possessed by an officer by virtue of a 
search warrant, Section 29-801 to 29-811, R. S. 1943. These sections 
of the statute are clear and explicit and need no interpretation if the 
situation falls within the terms of the statute. 
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CORPORATIONS, ASSOCIATIONS, 
DRAINAGE AND PUBLIC POWER DISTRICTS 


CORPORATIONS AND ASSOCIATIONS 


Association Loans, Automobile Paper 
December 7, 1945 
Mr. L. C. Opper, Deputy Director, Department of Banking 

You state: 


“This office has recently received inquiries from various 
Residential Cooperative Credit Associations desiring to know 
whether or not our Department would grant approval to them 
for handling local automobile paper. The type of paper they 
mostly refer to would be notes or sales contracts purchased 
from a local automobile dealer on a discount basis, and would 
be given to the dealer by a local party for the purchase of 
an automobile or truck. 
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“The question arises as to whether such automobile paper 
comes under the category of loans made to its members or if 
not construed to be a loan, if it would come under the classi- 
fication of other securities as recited in that part of para- 
graph 11, above quoted.” (Referring to Sec. 21-1316, Subsec. 
(11), R. S. 1943.) 


It is our opinion that the purchase of the automobile paper which 
you describe by a cooperative credit association would not constitute 
a loan. The word ‘loan’ ordinarily implies a relation of lender and 
borrower. State v. Hill, 47 Neb. 456, 66 N. W. 541 (Syllabus 138). 


In the case of Lansdowne Finance Co. v. Prusky, 120 Pa. Super. 
555, 182 A. 794, the court held that a transaction whereby an automo- 
bile dealer assigned to a finance company an automobile finance 
lease contract at a discount for which the finance company paid cash 
constituted a “purchase” of the bailment lease and not a “‘loan’”’ within 
the meaning of the statute relating to usury. 


In the case of Maryland Casualty Co. v. Philbrick & Nicholson, 
147 Wash. 277, 266 P. 142, the court held that where a bank paid money 
directly to workmen in purchase of obligations then due them from a 
contractor doing work for the state, after refusing to make a loan 
direct to the contractor, and taking notes from contractor as collateral, 
such transaction did not constitute a “loan” or “advancement” to the 
contractor. 


The same view is expressed by the Supreme Court of Illinois in 
the case of People v. Morse, 270 Ill. App. 207. 


It is our view that where the cooperative credit association pur- 
chases the automobile paper in the regular course of business, even 
though it is the obligation of a member of the association, it does not 
constitute a loan to the member. 


Under section 21-1312, subsection (11), R. S. 1948, cooperative 
credit associations are required to provide in their by-laws “The man- 
ner in which the funds of the association may be employed or invested.” 


_ In section 21-1316, subsection (11), a cooperative credit associa- 
tion is given power to: 
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“Invest such of its funds, as may not be required for 
loans to members, in bonds of federal, state, local and muni- 
cipal governments, bonds issued under the federal farm loan 
act or other securities approved by the Department of 
Banking.” 


It is our opinion that your department may, if in the exercise 
of a sound discretion it deems proper, approve such automobile paper 
as you describe as an investment for the funds of cooperative credit 
associations, and that upon such approval by your department the funds 
cf such associations may be invested in such paper if they are not 
required for loans to members. 


Capital Stock Taxable— 
Invested in Government Bonds 


June 18, 1946 
Mr. Robert M. Armstrong, State Tax Commissioner 


_ We have your letter of June 15 asking for a construction of the 
provisions of Sec. 77-706, R. S. 1943. You say: 


“The question is whether or not the corporation is entitled 
to deduct the value of its capital which it has invested in 
U. S. Government bonds, which are tax exempt securities under 
the act of Congress, from the value of its capital stock. Some 
domestic corporations have raised the point that the govern- 
ment bonds, being tax exempt, should be deducted from the 
value of their capital stock.” 


The section in question reads as follows: 


“The value of the shares of stock of corporations organ- 
ized under the laws of this state shall be determined for the 
purpose of taxation by deducting from the actual value of the 
paid-up capital stock, surplus and undivided profits of such 
corporation available for stock dividends, the assessed value 
of the property of the corporation, both intangible and tangible, 
listed and taxed in this state and the actual value of the 
property of the corporation outside of this state. The cor- 
poration shall furnish the county assessor or State Tax Com- 
missioner such proof of the value of its property outside of 
the state as they may require. The corporation shall pay the 
tax assessed upon its stock or shares, and shall have a lien 
thereon for the tax paid.” 


This section would seem to be clear and unambiugous. it is not 
attempted to tax government bonds or any other specific security which 
may be a part of the assets or capital of the corporation. It is a tax 
on capital stock as distinguished from capital. It is a part of the 
intangible tax law of the state and provides a method or formula 
whereby the value for the purpose of taxation of capital stock in a 
domestic corporation may be arrived at. 


It would occur to us that, being plain and unambiguous, it should 
be construed according to its terms, and deductions should be permitted 
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only as to the specific items designated and not as to any other assets 
or property of the corporation. 


It will thus be seen that our interpretation of the statute is the 
same as your own and is, we believe, the proper interpretation which 
should be given to it. 


Electric Co-Operative Property Taxable 
Certificate of Membership Exempt 


March 1, 1946 
Mr. Robert M. Armstrong, State Tax Commissioner 


You say, 
£ 


“T have received several inquiries asking if the property of 
electric cooperative corporations is subject to assessment and 
taxation. The inquiries presumably refer to the electric co- 
operative corporations contemplated and provided for in Article 
7 of Chapter 70, Revised Statutes of Nebraska, 1943, em- 
braced within Section 70-701 to 70-738, inclusive. Will you 
please give me your opinion on the question of whether the 
property of such corporations or associations is taxable? If 
they are determined to be subject to taxation, will you further 
advise me as to whether or not the certificates of membership 
authorized by said Article 7 are assessable in the hands of the 
owners as intangible class ‘‘B’”’ property?” 


In the case of Platte Valley Public Power and Irrigation District 
vs. Lincoln County (Neb., 14 N. W. 2nd. 202) the district sought to 
enjoin the enforcement of a distress warrant levied for the purpose 
of collecting personal taxes against the district, the trial court found 
for the county and dismissed the action on the theory that the district 
was using its hydro-electric plant in a proprietary capacity, hence the 
district was not to be regarded as a governmental subdivision of the 
state, and its property exempted from taxation for that reason. On 
appeal this court reversed. 


On appeal, on authority of City of Omaha vs. Douglas County 
(96 Neb. 865, 148 N. W. 938, 941) it was held that ownership was the 
sole basis for tax exemption under the provisions of Section 2, Article 
VIII of the Constitution as amended in 1920. This provision was held 
in Elmen vs. State Board of Equalization and Assessment (120 Neb. 
141, 231 N. W. 772, 778) to be plain, direct and unambiguous, requir- 
ing no interpretation. 


Likewise, whatever the rule may be in cases of tort the rule as 
laid down in the Constitution governs the matter of tax liability. The 
court therefore held the Platte Valley Public Power and Irrigation 
District to be a public corporation and all its property, both real and 
personal, exempt from taxation as belonging to a governmental sub- 
division of the State. 


The question which arises here is whether or not an electric co- 
operative corporation organized under Article 7, Chapter 70, R. S. of 
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Nebraska, 1943, is to be regarded as a public corporation, and there- 
fore a governmental subdivision of the State. 


We do not think so. While the purposes of an electric cooperative 
corporation are in many respects similar to those of a public corpora- 
tion organized under Article 6, Chapter 70 R. S. of Nebraska, 1943, as 
amended, the fundamental difference between the two types of organ- 
ization still remains. While corporations organized under Article 7 
are granted many of the powers which the State or its political sub- 
divisions may have, notably the power of eminent domain, they are 
not specifically designated as governmental subdivisions of the State 
nor have they the right of laying taxes or assessments under the gen- 
eral police power of the State. 


The court in its majority opinion in the Lincoln County case lays 
a great deal of stress upon the fact that the Constitution makes not 
only water but electric power generated by hydro-plants a public 
necessity to be conserved for the public as against private interests. 


The concurring opinion lays controlling emphasis upon these 
sections of the Constitution and we may say that the case was decided 
upon that basis. In fact, it is indicated by the concurring opinions 
of Simmons, C. J. and of Yeager, J. that that was all the court need 
have decided and that many of the expressions in the majority opinion 
are in fact obiter. 


It is possible that rigid adherence to the case of Lennox vs. 
Housing Authority of City of Omaha (137 Neb. 582, 290 N. W. 451, 
291 N. W. 100) wherein the court stated that the Housing Authority 
was a governmental subdivision of the State, would compel a different 
conclusion. However, the authority of that case is greatly shaken by 
the following statement in the concurring opinion of Simmons, C. J. 


“Finally, the majority discuss and appear to rely upon two 
statements in Lennox vy. Housing Authority of City of Omaha, 
137 Neb. 582, 290 N. W. 451, 291 N. W. 100. In that case 
the proposition that the Housing Authority was a govern- 
mental subdivision was not seriously controverted. It was a 
fact largely assumed to be true by the parties in presenting 
the issues. The Housing Authority case construed a statute 
passed in the exercise of police power of the state. The opinion 
so states. Furthermore, the legislature there declared the 
housing projects to be governmental functions, and their 
property exempt from taxation. Laws 1937, ch. 98, sec. 1. 
No such legislative finding or declaration is found in Senate 
File 310 under which plaintiff is organized. The decision in the 
Lennox case is not in point here unless it is first assumed that 
the plaintiff district was created by the legislature under the 
authority of the police power of the state. That contention 
is not advanced by the majority, is at best a debatable premise 
when applied to the plaintiff district, and is impliedly denied 
when the majority place the holding upon the foundation of 
the constitutional provisions herein first discussed.” 


We do not believe that our Supreme Court would extend the 
doctrine of the Lennox case to any litigation which might arise in the 
present situation. 


Regarding as we do an electric cooperative corporation as a private, 
non-profit corporation, we do not conceive that a certificate of mem- 
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bership would be an obligation taxable in the hands of a holder 
thereof as a certificate of stock in a general corporation might be 
taxed as an intangible. The certificate simply evidences the member- 
ship of the individual in the private and non-profit corporation. It is 
not an obligation thereof, whereas a certificate of stock evidences 
indebtedness or liability of a corporation, which the corporation is 
under obligation to meet. 


We would therefore be of the opinion that certificates of member- 
ship authorized in Article 7 are not assessable in the hands of the 
owners as intangible class “B” property. 


Federal Agencies Stock Tax Exempt 
December 7, 1945 
Hon. Robert M. Armstrong, State Tax Commissioner 


You inquire whether or not the stock of the Production Credit 
Association and other agencies of the federal government, which has 
been issued to borrowers from such association or agencies, is subject 
to an intangible property tax on its value as the property of the 
holder. 


Title 12, Sec, 1138c, U. S. C. A., provides as follows: 


“The Central Bank for Cooperatives, and the Production 
Credit Corporations, Production Credit Associations, and 
Banks for Cooperatives, organized under this chapter, and 
their obligations, shall be deemed to be instrumentalities of the 
United States, and as such, any and all notes, debentures, 
bonds, and other such obligations issued by such banks, asso- 
ciations, or corporations shall be exempt both as to principal 
and interest from all taxation (except surtaxes, estate, in- 
heritance, and gift taxes) now or hereafter imposed by the 
United States or by any State, Territorial, or local taxing 
authority. Such banks, associations, and corporations, their 
property, their franchises, capital, reserves, surplus, and other 
funds, and their income shall be exempt from all taxation now 
or hereafter imposed by the United States or by any State, 
Territorial, or local taxing authority; except that any real 
property and any tangible personal property of such banks, 
associations, and corporations shall be subject to Federal, 
State, Territorial, and local taxation to the same extent as 
other similar property is taxed. The exemption provided 
herein shall not apply with respect to any Production Credit 
Association or its property or income after the stock held in it 
by the Production Credit Corporation has been retired, or 
with respect to the Central Bank for Cooperatives, or any 
Production Credit Corporation or Bank for Cooperatives or its 
property or income after the stock held in it by the United 
States has been retired. June 16, 1933, c. 98, § 68, 48 Stat. 
26%. 


While the word “stock” is not used in this statute, we believe that 
it must be regarded as an obligation of the agency, and therefore 
exempt from taxation in the hands of a stockholder. 
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We also call your attention to the provisions of Title 31, Sec. 742, 
U.S. C. A., as follows: 


“Except as otherwise provided by law, all stocks, bonds, 
Treasury notes, and other obligations of the United States, 
shall be exempt from taxation by or under State or municipal 
or local authority.” 


The capital stock of a corporation is ordinarily considered as 
an obligation or liability of the corporation to the stockholder. 14 C. J. 
383, Sec. 503. 


It has been held that a corporation created by the United States 
gevernment as an agency or instrumentality for the exercise of the 
constitutional powers of the United States is exempt from any taxa- 
tion by the states which would hinder, obstruct or interfere with its 
efficient discharge of its duties to the government or the government’s 
use of it. 61 C. J. 378, Sec. 376. 


In the case of National Banks, permission to tax the shares of 
stock has been expressly given by act of Congress, but it has been held 
that they can only be taxed as the property of stockholders, by a 
state, in conformity with the limitations and restrictions prescribed 
by the federal statute permitting it, otherwise the state tax statute is 
void. 61 C. J. 284, et seq., Sec. 275. 


We conclude, from an examination of the authorities mentioned, 
that stock of the governmental agencies to which you refer cannot be 
taxed as intangible property in the hands of a stockholder. 


You will note, however, the provisions in Title 12, Sec. 1138c, 
above quoted, to the effect that the exemption therein provided shall 
not apply to the Production Credit Association or its property or income 
after the stock held in it by the Production Credit Corporation has been 
retired, nor to the governmental agencies mentioned after the stock 
held in them by the United States has been retired. 


Industrial Loan & Investment Companies 
Borrow Money 

September 21, 1946 
Department of Banking 


You call our attention to the provisions of Secs. 8-401 to 8-433 
inclusive, R. S. 1948, which govern the operation of industrial loan 
and investment companies. 


1. You first inquire: “Do any of these provisions legally author- 
ize these institutions to borrow money upon their bills payable made 
payable to a commercial bank?” 


Sec. 8-407, R. S. 1943, provides as follows: 


“Corporations organized and licensed under sections 8-401 
to 8-417 shall have all of the powers conferred by the laws 
of this state upon general corporations except as by said 
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sections specifically limited, and in addition the powers by said 
sections specifically conferred upon industrial loan and invest- 
ment companies.” 


Sec. 21-108, R. S. 1943, enumerates, among the general powers 
conferred upon general corporations in this state, the power “‘to hold, 
purchase, and convey real and personal estate, and to borrow money 
and to mortgage or lease any such real and personal estate with its 
franchises; * * * and to hold, purchase, mortgage, and convey real 
and personal property both within and without this state.” (Emphasis 
supplied). 


I am unable to find any provision of the statute which forbids 
industrial loan and investment companies to borrow money upon their 
bills payable made payable to a commercial bank. In the absence of 
such a statute, it is my opinion that the general powers granted to 
such institutions under the statutes above quoted are sufficient to 
authorize them to borrow money upon their bills payable made payable 
to a commercial bank. 


2. You further inquire: “Do these institutions have the legal 
right to pledge the assets of the corporation as collateral to their 
bills payable?” 


I believe that, under the powers granted to them by the provisions 
of Secs. 8-407 and 21-103, R. S. 1943, above quoted, these institutions 
do have the legal right to pledge the assets of the corporation as 
collateral to their bills payable. 


8. You further inquire: “If permitted to pledge assets as collateral 
is there a limitation upon the amount or percentage that may be 
pledged?” 


There is, of course, the limitation contained in Sec. 8-411, R. S. 
1943, that such an institution shall not at any time permit its indebted- 
ness to exceed in the aggregate ten times the amount of its paid-up 
capital and surplus. I have been unable to find any other statutory 
limitation as to indebtedness, or any limitation upon the amount or 
percentage of assets of the corporation that may be pledged. 


It should be noted, however, that Sec. 8-416, R. S. 1943, provides 
that, ‘“‘Whenever it shall appear to the department from any examina- 
tion or report provided for by the laws of this state that the capital 
stock of any industrial loan and investment company is impaired, or 
that such industrial loan and investment company is conducting its 
business in an unsafe or unauthorized manner, or is endangering the 
interests of the helders of its certificates of indebtedness. * * * the 
department may forthwith take possession ***’’ (Emphasis sup- 
plied). It is obvious that the legislature intended to vest in the 
department a wide discretion and authority in its supervision and 
control of these institutions, and to authorize the department to take 
possession whenever it appeared that such an institution was conduct- 
ing its business in an unsafe manner or in such way as to endanger the 
interests of the holders of its certificates of indebtedness, 


4. You further inquire: ‘In the event an Industrial Loan and 
Investment Company fails which has issued its bills payable and pledged 
a part of its assets as security does a bona fide holder of a ‘Certificate 
of Indebtedness’ have any claim on the assets so pledged?” 
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I am of the opinion that in case of the failure of such a company 
the claim of a bona fide holder of a certificate of indebtedness on the 
assets pledged as collateral security to a commercial bank would be 
subject to the lien of the bank on the assets. I find no statute which 
gives the holders of certificates of indebtedness a lien on the assets 
of the company, and, under such circumstances, it would appear that 
the holder of the mortgage could enforce its lien upon the assets and 
that the holders of certificates of indebtedness must look to the assets 
remaining after the lien of the mortgage holder has been satisfied 
for payment of their claims. 


5. You further inquire: “Are these institutions invested with 
the legal right to re-discount their customer’s notes that they have 
obtained in the usual conduct of their business?” 


I do not find any statute which appears to forbid such practice 
and am of the opinion that it is authorized under the general powers 
granted by law to these institutions, subject, of course, to the right 
of the department to regulate and control the activities of these 
institutions whenever the department considers the practices adopted 
by them to be unsafe and dangerous to the interests of the holders of 
the certificates of indebtedness. 


6. You further inquire: “Do the provisions of this Act invest the 
Department of Banking with the power of determining the total amount 
of bills payable that Industrial Loan and Investment Companies may 
issue; the total amount of re-discounts they may negotiate as well as 
to determine the maximum margin of assets that may be pledged as 
collateral to the respective types of transactions?” 


I am of the opinion that under the provisions of Sec. 8-416, R. S. 
1948, a part of which has already been quoted, the Department of 
Banking has broad powers to regulate and control the business and 
activities of these institutions, provided its powers in this respect are 
exercised reasonably and fairly and not in an arbitrary manner, and 
that any regulation of the matters mentioned in your question which 
may fairly be said to be necessary and proper to insure the safe con- 
duct of the business and the protection of the holders of certificates 
of indebtedness is authorized under Sec, 8-416. Even in the absence of 
a general regulation applicable to all such institutions, whenever the 
department has reasonable grounds to believe that the practices men- 
tioned are unsafe in the case of any individual institution, the depart- 
ment has, as it seems to me, a right to require such institution to 
correct the situation, or it may take possession. It appears to me 
that it is the intent of the law that these matters be left largely 
to the sound discretion of the Department of Banking with the general 
object of preserving the solvency of such institutions but without 
imposing more regulations on them than are reasonably necessary to 
achieve that object. 


Notice Increasing Stock 
July 11, 1946 
Nebraska State Railway Commission 


You have asked us whether the provisions of Secs. 75-701 to 
75-703, inclusive, R. S. Neb. 1948, apply to the application filed by 
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Northwestern Public Service Company, and whether said company 
should be required to give public notice as therein provided before 
being authorized to issue common stock as specified in said application. 


Our answer is in the affirmative. 


Art. 7, Chap. 75, R. S. Neb. 1948, relates to “issuance of stocks 
and bonds; consolidation,”’ 


That part of said article consisting of Secs. 75-704 to 75-713 has 
long been in effect as Art. 12, Chap. 75, C. S. Neb, 1929, as amended. 
This we have held to apply to foreign corporations doing business in 
Nebraska, as well as domestic corporations. 


The constitutional convention of 1920 amongst other amendments 
adopted Sec. &, Art. X, which is as follows: 


“The capital stock of public utility corporations or 
common carriers shall not be increased for any purpose, except 
after public notice for sixty days, and in such manner as may 
be provided by law. No dividend shall be declared or dis- 
tributed except out of net earnings after paying all operating 
expenses including a depreciation reserve sufficient to keep 
the investment intact.’’ 


Tt is also to be noted that all of Art. X relates to public service cor- 
porations and common carriers and contains provisions which were 
undoubtedly deemed necessary and proper to correct abuses in the 
financing of corporations which had become prevalent during that era. 


Sec. 5, Art. X, was not self-executing, but required legislation to 
carry it into effect. This was provided by Laws 1937, Chap. 48, which 
now constitute Secs. 75-701 to 75-703 of Art. 7, Chap. 75, R. S. Neb. 
1943, 


Without discussing these reasons in detail, there are a number of 
good and cogent reasons for believing that the provisions contained in 
Laws 1937, Chap. 48, were intended to apply to and to form a part 
of the proceedings to be had under said Art. 7, Chap. 75, R. S. Neb. 
1943, having particular reference to the proceedings under Sec. 75-704, 
R. S. Neb. 1948, but this is made quite obvious by the action of the 
1943 legislature in adopting the codification which included the con- 
solidation of the provisions of Laws 1937, Chap. 48, with the other 
provisions contained in said Art. 7, Chap. 75. Under the revision in 
question, the legislature assumed to consolidate and place together all 
previous legislative enactments having to do with cognate matters. 


While the application is not as clear as it might be as to what 
the capital structure of the corporation will be under the proposed 
changes, it sufficiently appears, we think, that the new capital stock 
which replaces the old capital stock represents an increase in the 
amount of said capital stock. 


It will be noted that under the provisions of Sec. 5, Art. X, of 
the constitution as amended in 1920, it is immaterial for what purpose 
the increase is made. There must be notice as therein provided and 
in such manner as may be provided by law. 


Under the plain provisions of Sec. 5, Art. X, of the constitution, 
and of Secs. 75-701 to 75-703, inclusive, R. S. Neb. 1948, we think it is 


imperative that notice as required by said statutes should be given 
before the new stock issue prayed for in the application is authorized 
by the commission. 


Occupation Tax Report 
August 10, 1945 
Hon. Frank Marsh, Scretary of State 


You inquire whether a corporation is subject to the penalty 
prescribed by Sec. 21-313, Rev. St., 1943, as amended, where said 
corporation mails its occupation tax report and remittance to your 
office, depositing the same in the United States mail within thirty days 
after July 1st, but said letter fails to reach your office until after the 
thirty day limitation. 


Sec. 21-301, Rev. St., 1943, requires each corporation organized 
under the laws of this state, for profit, to make its occupation tax report 
to your office, on or before July 1st ofeach year. 


Sec. 21-313 as amended by L. B. 378, 1945 Legislature, provides: 


“Tf a corporation required to file a report and pay the fee 
prescribed in sections 21-301 to 21-327, inclusive, and amend- 
ments thereto, fails or neglects to make such a report, as re- 
quired therein, or pay such fee within thirty days after the 
same is required to be paid, it shall be subject to a penalty of 
fifteen per cent of the amount of the fee required to be paid 
by it.” 


Where a payee either designates the United States mails as a 
means of transmitting payment or approves and acquiesces in such 
use, it is generally held that a payment is within time if deposited in 
the United States mails and bearing a postmark on or before the final 
date for payment. In enacting Sec. 21-313, the Nebraska Legislature 
no doubt realized that the reports and payments of corporations would 
be forwarded to your office by the United States mails. It is hardly 
reasonable to believe that they intended that corporations from all 
over the state should be required to send their representatives or 
agents to your office in person to make these payments in order to be 
assured that they arrive on time. If the time of arrival of the letter 
in your office is to determine whether or not the penalty is to be im- 
posed, then a corporation might be penalized even though it mailed the 
report and remittance in ample time, but the postal department fails 
to make delivery until a later date. As stated by our Supreme Court 
in Farmer v. Pitts, 108 Neb. 9, 187 N. W. 95: 


“The ordinary principles of reason, common sense, and 
justice should govern in cases of this kind.” 


Further, this statute is penal in nature, and such statutes are to 
be strictly construed against the one imposing the penalty. 


For these reasons it is our opinion that any corporation which mails 
its occupation tax report and remittance and the same is postmarked 
on or prior to July 31st, is not subject to the said penalty of 15 
per cent. 
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Real Estate Acquired— 
Foreign Corporation 


January 26, 1945 
Mr. Ray E. Sabata, County Attorney, David City 


You inquire whether or not land in Nebraska acquired by a foreign 
corporation through foreclosure proceedings over ten years ago, which 
has been sold on contract to a private individual, is subject to escheat 
under Section 76-411, Rev. St. 1948, up to such time as title is actually 
conveyed to the person. 


Forfeitures are frowned upon by the law. The purpose of the 
section of the statute referred to is to prevent foreign corporations 
from holding the title to real estate in Nebraska for unlimited periods 
and to require them to divest themselves of title when it is acquired 
as an incident to the collection of a debt, 


The Supreme Court of Nebraska has held that if a foreign cor- 
poration has acquired real estate in such a manner as to render it sub- 
ject to be escheated to the state, it may nevertheless convey good 
title thereto at any time prior to the commencement of proceedings 
to escheat. Lord y. Shultz, 115 Neb. 38, 62 A. L. R. 489. 


In 14A C. J., Page 510, it is pointed out that where a statute 
requires real property not necessary for the business of the corpora- 
tion to revert to the former owner unless sold within a limited period 
that a bona fide sale which is not carried out because of the fault 
of the purchaser is sufficient to satisfy the requirements of the statute 
and to mere a forfeiture. The London, ete. Loan Co., v. Graham, 
16 Ont, 329, 


It is our opinion if the land referred by you has been sold in 
good faith under a bona fide contract of sale that the purposes of 
the escheat statute have been served and that proceedings to escheat 
would not lie. If it should develop that the sale is not bona fide and 
that oe is not actually conveyed, proceedings to escheat can be 
instituted. 


Resident Agent— 
Non-Profit Corporation 


September 27, 1945 
Honorable Frank Marsh, Secretary of State 
You state: 


“This office is in receipt of a set of Articles of Incorpora- 
tion for a Non-Profit, Non-Stock Corporation in which the 
attorney refuses to designate a Resident Agent. 


“This matter is being held up pending an opinion from 
your office as to the proper interpretation of Section 21-1524, 
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Revised Statutes, 1948, Nebr., on the required contents of the 
Articles of such a corporation.” 


Section 21-1524, Revised Statutes of Nebraska, 1943, provides: 


“Except as elsewhere provided in this act and where in- 
consistent with the nonprofit non-stock character of the corpor- 
ations herein provided for, the provisions of sections 21-101 
to 21-1,157, except sections 21-111 to 21-115, shall be as 
equally applicable and available to corporations established 
after May 26, 1943, for the transaction of any lawful busi- 
ness not for pecuniary profit and without capital stock as to 
corporations established for the transaction of any lawful 
business for pecuniary profit, and are by reference made a 
part of this act.” 


It is clear from an examination of Section 21-1524 that one of 
the statutes which it specifically makes applicable to nonprofit nonstock 
corporations is Section 21-105, Revised Statutes of Nebraska, 1943. 
This section sets forth certain provisions which must appear in the 
articles of incorporation. Among these provisions, subsection (2) of 
Section 21-105 requires that the articles of incorporation shall include 
“the name of its resident agent, which agent shall be an individual.” 


We conclude, therefore, that the law requires that a nonprofit 
nonstock corporation shall set forth in its articles of incorporation the 
name of its resident agent. See 18 Am. Jur, 186, Sec. 36. 


Furthermore, Section 21-1,145, Revised Statutes of Nebraska, 
1943, which also, under Section 21-1524 above quoted, applies to 
nonprofit nonstock corporations, provides that in the event of the 
resignation of a resident agent and due notice thereof to the corpora- 
tion, such corporation shall designate a new resident agent within 
thirty days, and if it fails to do so it shall be the duty of the Attorney 
General to institute quo warranto proceedings against such corpora- 
tion for the forfeiture of its charter. 


It is the opinion of this department that your office should not 
accept and file the articles of incorporation of this corporation or 
issue a certificate of incorporation until it has complied with the law 
by designating some individual as its resident agent. 


Securities Issued— 
Construing ‘“‘Continuous Operation” 


August 10, 1946 
Mr. Harold Johnson, Assistant Director, Bureau of Securities 
We have yours of recent date in which you say: 


“We would like your opinion as to the interpretation of 
a certain portion of sub-section (11) of Section 81-312, R. S. 
Nebr., 1943. We will set out the portion of that section which 
needs some clarification, 


“ ‘Securities issued by a corporation, partnership 
or association owning a property, business or indus- 
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try, which has been in continuous operation not less 
than three years, * * * * * *,’ 


“We will submit our inquiry in the following question: 

“1, Do the words ‘which has been in continuous operation 
not less than three years’ refer to the Corporation, Partner- 
ship or Association issuing the securities, or do such words 
refer to the property, business or industry?” 


We have carefully examined the above-quoted statute and the 
reported cases relative to the construction of such statute. The general 
rule is stated in 59 C. J. 985, and is as follows: 


“By what is known as the doctrine of the ‘last antecedent,’ 
relative and qualifying words, phrases, and clauses are to be 
applied to the words or phrase immediately preceding, and are 
not to be construed as extending to or including others more 
remote, * * *” 


This rule was adopted and applied in Nebraska State Railway 
Commission v. Alfalfa Butter Company, 104 Neb. 797, 178 N. W. 766. 
We quote from the opinion: 


“Tt is contended that the defendant corporation, having 
been in existence for one year, was exempted from the opera- 
tion of the act under that provision of section 798, Rev. St. 
1913, which reads as follows: ‘This article shall not include 
within its purview sales of stock in Nebraska corporations 
already in existence, and in Nebraska corporations hereafter 
created, but which have been in existence one year or more 
at the time of such sale, and in corporations of other states 
which have been in existence five years or more at the time 
of such sale, the majority of stockholders, directors and offi- 
cers of which were at the time of commencing business, and are 
at the date of the approval of this article, citizens of the state 
of Nebraska, nor individual sales of securities owned by the 
seller prior to the taking effect of this article and purchased by 
such seller prior to March 1, 1918, when no commission or 
other compensation of any character whatsoever is to move in 
the transaction, and no publicity is used in accompanying the 
sale.’ 


“The question is whether or not the words, ‘when no com- 
mission or other compensation of any character whatsoever 
is to move in the transaction, and no publicity is used in 
accompanying the sale,’ refer only to those individual sales of 
securities by the owner, or whether they refer back to Ne- 
braska corporations already in existence, to Nebraska corpora- 
tions to be created, and to foreign corporations of five years’ 
existence where a majority of the officers and stockholders are 
citizens of this state.” 


“One canon of construction, known as the doctrine of the 
‘last antecedent clause,’ is that relative and qualifying words 
or phrases are to be applied to the words or phrases immedi- 
ately preceding, and as not extending to or including other 
words, phrases or clauses more remote, unless such extension or 
inclusion is clearly required by the intent and meaning of the 
context, or disclosed by an examination of the entire act.” 
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A further consideration of the above-quoted statute, in the light 
of the holding of our supreme court in the above case, leads us to 
the conclusion that the words “which has been in continuous operation 
uot less than three years” refer to the last antecedent, “property, 
business or industry” and does not refer to the words or phrases more 
remote. 


DRAINAGE DISTRICTS 


Assessments 
May 15, 1946 
Mr. Max G. Towle, County Attorney, Lincoln 


We have your recent letter in which you inquire whether a 
sanitary drainage district organized under Art. 5, Chap. 31, R. S. 
i948, is limited in the amount of warrants it may issue to four per 
cent of the assessed valuation of the property in the district, as 
assessed for county purposes. 


The particular section which you have reference to is Sec. 31-510, 
R. S. 1942, which states: 


“Such district may borrow money for corporate purposes 
and issue bonds therefor, at not more than six per cent inter- 
est, but it shall not become indebted in any manner or for any 
purpose to an amount in the aggregate in excess of four per 
cent of the assessed valuation of property in the district for 
county purposes.” 


This particular law was passed prior to the year 1921 and appar- 
ently has not been amended since then. 


Sec. 77-1103, R. S. 19438, states: 


“In all cases where limitations of bonded indebtedness of 
counties, municipalities, townships, precincts, school districts, 
or any other taxing districts of the State of Nebraska, have 
been fixed by statute prior to July 28, 1921, based on a per- 
centage of assessed valuation, no bond shall be issued in excess 
of twenty per cent of the percentage so authorized except as 
authority shall have been given therefor by the Legislature in 
the year 1921 or subsequent thereto, based on actual value.” 


This particular section is a part of Art. 11, Chap. 77, of the Revenue 
Act and in itself is a complete revenue measure, and repeals by special 
_veference sections of the statute bearing on the general subject of 
taxation. 


The case of Drew v. Mumford, 114 Neb. 100, 206 N. W. 159, 
states: 


“When an act is complete in itself and does not purport 
to be an amendatory act, although the provisions of the act 
may be in conflict with other provisions of the statute, this 
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court has held that the act is not in conflict with the clause of 
the Constitution above referred to.” 


And further, in the case of State, ex rel. Liberty High School District, 
v. Johnson, 116 Neb. 249, 216 N, W. 828, it is stated: 


“It is well-settled law that an independent act covering 
the entire subject of legislation may change or repeal former 
enactments in conflict with new provisions.” 


The only exception mentioned in this particular article is that if 
different rates shall have been authorized by the legislature in the 
year 1921 or subsequent, based on actual value, in specified sums or 
by percentage levies, then such sums or levies shall be effective. Sec. 
81-510, R. S. 19438, does not come within this exception. 


It is therefore our opinion that any indebtedness in excess of 
8.0 mills of the assessed valuation of the property within this district, 
as the same may be valued by the county board, is unauthorized and 
the county treasurer, who is ex officio treasurer of such district, must 
refuse to honor the same. 


September 8, 1946 
Mr. Charles H. Yost, County Attorney, Fremont 
We have your inquiry of recent date in which you say: 


“Dodge County is constructing and cleaning drainage 
ditches under Chapter 31, Article 1, 1943 Revised Statutes. 
Section 31-109 provides that the County Engineer shall assess 
the benefits to each ‘lot, tract of land, read or railroad accord- 
ing to the benefits.’ Section 31-1385 to Section 31-138 refers to 
cleaning the ditches and provides that the assessment of the 
benefits shall be conducted the same as construction of the 
new ditches.” 


And you ask if the State may be assessed by virtue of state 
highways adjacent to the ditches and benefited by the work. 


Secs. 81-1385 to 31-138, Revised Statutes 1948, contain the pro- 
visions of the statutes relative to the assessment of the costs of cleaning, 
the last above enumerated section containing the following provision: 


“Provided, the cost of such improvement shall be paid 
out of the proceeds of the one mill levy provided for by 
section 31-132, so far as the same shall be available. Any 
additional expenses for clearing ditches and placing them in 
efficient condition shall be defrayed by a special tax on the 
lands benefitted, apportioned as provided in sections 31-101 
a aeiae for the original cost of constructing the ditch or 

itches,” 


Sec. 31-132, Revised Statutes 1943, provides that the county board 
may levy a tax of one mill on the assessed valuation of the county, 
which fund is to be used for the location and construction of ditches. 
If any drainage district is dissolved, the right of way passes to the 
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county and it may then use what fund is available in repair and 
cleaning. 


While Sec. 31-138, Revised Statutes 1943, also contains a pro- 
vision that the assessment of costs for cleaning shall be conducted in 
the same manner as the assessment for construction as contained in 
Secs. 31-101 to 31-134, Revised Statutes 1948, the only means of 
collecting the assessments is by the levying of a tax and the state 
is exempt from taxation. 


“The property of the state and its governmental sub- 
divisions shall be exempt from taxation. * * *’” Art. VIII, 
Sec. 2, Constitution of Nebraska, 


The state highways are the property of the state and, under the 
above constitutional provision, are exempt from taxation. If the 
provisions of the statutes are in conflict with the constitution they 
must be held to be inoperative and of no force and effect so far as the 
conflict is concerned. Hence, there is no way that the proportionate 
share of the cost of cleaning and conmearig ditches may be assessed 
against the state. 


In addition to the reasons given above we refer you to Sec. 
31-108, Revised Statutes 1943, which is part of the same act under 
which you are proceeding and you will note it provides in substance 
that if the proposed improvement will benefit a road, a proper share of 
the costs and expenses thereof “‘shall be apportioned to the county, if 
the road is a state or county road’, 


Notice for Costs of Cleaning Ditches 
; June 18, 1945 
Mr. Charles H. Yost, County Attorney, Fremont 


Reference is had to your request of June 13 for an opinion of 
this office relative to the construction to be placed on Sections 31-135 
to 31-138 inclusive, of the 1943 Revised Statutes, which sections pro- 
vide for the cleaning and placing in efficient condition of drainage 
ditches, heretofore constructed in the county under the provisions of 
Sections 31-101 to 31-134, inclusive. 


Sections 31-135 to 31-138 were first enacted in the year 1911 
and appear as a separate and independent act as Senate File No. 379, 
and with the exception of an amendment which included an amendment 
providing for the inclusion of any drainage district which had been 
theretofore dissolved, is the same today as when first enacted. 


Your specific question, as contained in your letter, is as follows: 


“The question now presented and upon which we would 
like an expression of opinion from your office is: Can the 
County Board, by publishing a notice as is provided for in sec- 
tion 31-137 apportion the costs of cleaning the ditches to the 
land owners involved or will it be necessary to publish a notice 
as is provided in this section and also serve personal notice as 
is provided for in the forepart of the chapter?” 
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To find the solution for your problem, we have recourse, then, to 
the statutes of the state, and we find that in tracing back the law as 
it appears in the current statute books that the legislature made pro- 
vision, by an act complete in itself, for the disposition of your problem. 
The fact that in Section 31-138 we find that the legislature incorpor- 
ates certain other provisions of the statute by reference, wherein it 
is said: 


“The proceedings in regard to the hearing by the county 
board on the petition and surveyor’s report, orders of the 
county board, appeals, letting of contracts for cleaning ditches 
as provided for by sections 31-1385 to 31-187, supervision 
thereof, assessment of cost and collection of the same shall 
be governed, so far as applicable, by the provisions of sections 
31-101 to 31-134 relating to the original construction of 
ditches;‘* * °* ” 


Therefore, in the search for the solution of your problem, if it does 
notelie within any of those items which Section 31-138 refers back to 
other sections of the statute for direction, then we are limited to 
Sections 31-135 to: 31-138 for the solution of your problem. We do 
not find that serving personal notice on any of the land owners or 
versons interested in the lands affected is included in those items 
referred to other sections of the statute, and in addition to that, we 
find a specific section, being 31-137, which provides how notice shall be 
given, and we must therefore conclude, since we are neither referred 
to that particular statute requiring personal notice and since in this 
particular act the legislature has not said that personal notice is neces- 
sary, that it was the intention of the legislature, under the circum- 
stances set forth in your inquiry, that notice by publication as pro- 
vided by statute is sufficient. 


PUBLIC POWER DISTRICTS 
Contract 


April 30, 1945 
Honorable Dwight Griswold, Governor 


“In the proposed amendments to L, B, 297 (the Omaha 
public power district bill) it is proposed to add to Section 
70-626 the following language: 


“<A contract of purchase, lease or acquisition of an exist- 
ing electrict light and power plant, lines or system, from any 
person, firm, association or private corporation by any such 
power district, shall not be valid unless and until a copy of 
such contract shall have been on file with the Department of 
Roads and Irrigation and open to public inspection and exam- 
ination for a period of thirty days.’ ” 


In your letter of April 28 you inquire whether or not, upon the 
adoption of this amendment, the Legislature could convene or be con- 
vened by the Governor during such thirty days waiting period and 
pass with an emergency clause a bill which would prevent the con- 
summation of the contract previously entered into and filed with the 
Department of Roads and Irrigation, 
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Section 70-626, Revised Statutes 1943, now authorizes public 
power districts to contract for the purchase, construction or lease of 
electric light and power plants and distribution systems, subject only to 
the limitations of the petition for the creation of the districts and 
all amendments thereto. This is a broad, general authorization, and 
the adoption of the above quoted amendment takes nothing away from 
it, nor does it limit the authorization in any manner except to require 
the contract to remain on file and open to public inspection and exam- 
ination for a period of thirty days. 


Section 16, Article I of the constitution of Nebraska provides in 
part as follows: 


“No * * * law impairing the obligation of contracts 
* * * shall be passed.” 


The Supreme Court of Nebraska, in the case of Travelers Insurance 
Company v. Ohler, 119 Neb, 121, 227 N. W. 449, held that a statute may 
not operate retrospectively where it would impair the obligation of 
contracts or interfere with vested rights, 


It is our opinion that the Legislature could not pass any law 
after a valid contract had been entered into, whether during the 
thirty days mentioned in the proposed amendment or at any other 
time, which would prevent the consummation of the contract. 


Elections 
February 21, 1946 
Honorable Frank Marsh, Secretary of State 


You inquire whether a public power district is required to make 
a statement with reference to any money contributed in connection 
with any election concerning their properties or in advertising or 
publicity campaigns designed to affect legislation where such district 
did not incur or promise any such expenditures. 


It is our opinion that Sec. 70-642.03, contained in the supplement 
to the Revised Statutes 1943, requires the making of these statements 
on the first day of January, 1946, and on the first day of each three 
months thereafter regardless of whether or not any expenditures have 
been incurred or promised, 


Petitions 
May 17, 1945 
Hon. Wardner G. Scott, State Engineer 


Reference is made to your communication of May 16, in which 
you request our opinion as to the sufficiency of the petition for the 
creation of the Nebraska Public Power District, which, as drawn, pro- 
vides for the inclusion within the proposed district the city of Omaha 
and outlying territory served by the Nebraska Power Company, 
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We have made an examination of L. B. 297 of the 58th Legis- 
lative Session and the related sections of the Revised Statutes of Ne- 
braska for 1948, as they might control the petition. 


Sec. 1 of L. B. 297 sets forth what the petition must contain, 
briefly as follows: 


1. The name of the proposed district and that the words 
“Public Power District” must be included. 


2. The names of the municipalities constituting the proposed 
district and the boundaries. 


The nature of the business in general. 
Location of the principal place of business. 


A statement that the proposed district shall not have 
the power to levy taxes nor to issue general obligation 
bonds. 


6. The proposed district containing more than twenty-five 
cities or villages, it is not necessary that the members of 
the board of directors for the district be named in the 
petition. 


A careful examination of the petition discloses that each and all 
of the requirements of L. B. 297 and relating statutes have been met 
in said petition and that it is in proper form. 


Assessments 


April 27, 1945 
Mr. R. P. Kepler, County Attorney, Sidney 


We have your recent communication in which you request our 
opinion on the following statement of facts: that the City of Sidney 
purchased from the Consumer’s Public Power District a certain speci- 
fied electric and steam heating system in Sidney and adjacent territory; 
that a contract was signed between the City of Sidney and the Con- 
sumer’s Public Power District, which provided that the Consumer’s 
Public Power District would pay to the City of Sidney a-certain sum 
of money, being the amount the Consumer’s Public Power District was 
required to pay in lieu of taxes up to the date of transfer of the 
property to the City of Sidney; that the Consmer’s Public Power Dis- 
trict would pay to the City of Sidney this sum of money; and that the 
City of Sidney now holds this money, but refuses to turn it over to the 
County Treasurer or proper officials of those municipalities and dis- 
tricts entitled thereto in the distribution of taxes. 


Sec. 70-653 of the 1943 statutes provides as follows: 


“All sums of money to be paid by such districts in lieu of 
taxes shall be paid at the times, places, and to the tax-collecting 
officers, as now or may hereafter be provided by law for the 
payment of taxes, as long as such district shall continue to be 
the owner of such property, and such tax-collecting officers are 
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hereby authorized and directed to receive and collect the same, 
and distribute all moneys so received to the governmental 
subdivisions entitled thereto.” 


An examination of the contract between the Consumer’s Public 
Power District and the City of Sidney reveals that by the terms thereof 
the City of Sidney is in effect made the agent of the Consumer’s 
Public Power District for the purpose of paying the money held by the 
said city to the various municipalities and districts. 


Said city holds this money in trust and there is nothing for the 
city to do but to fulfill its part of the solemn contract. It cannot return 
it to the Consumer’s, it cannot use the money itself, and it is bound 
by its contract to pay to the proper authorities on behalf of Consumer’s 
the money which it holds in trust. 


August 6, 1945 
Hon. Robert M. Armstrong, State Tax Commissioner 


In your letter of July 12 you refer to Sec. 70-651, R. S. 1943, 
which requires public power districts to include in the contract of 
purchase of the plant or property of privately owned public utilities 
a condition that “such district, as long as it shall continue to be the 
owner of such property, shall annually pay out of its revenue * * * 
in lieu of taxes, a sum equal to the amount received from taxation 
* * * during the year immediately preceding the purchase,” etc. 
You state that during the present year the Consumers Public Power 
District transferred certain of its plants to municipalities. You then 
state your inquiry as follows: 


“The question is: 1. Are the public power districts 
required to make these payments for the full year in which 
the property is transferred to the municipality? 2. Are they 
required to make a payment for the proportionate amount of 
the sum previously paid for the time which they own the 
property up to the date of transfer to the municipality? 
8.Is the time and amount of payment to be controlled by the 
dates upon which taxes become due and payable?” 


It is our opinion that a public power district, if it is required 
to pay at all, must pay for the full year and not an amount proportion- 
ate to that part of the year during which it owned the property. The 
language of the statute “that such district, as long as it shall continue 
to be the owner of such property, shall annually pay,’ etc. does not, 
in our opinion, require waiver or remission of any part of the annual 
payment once the district has become liable for it, even though the 
district ceases to be the owner before the end of the year. The annual 
payment in lieu of the taxes is a contractural obligation and must 
be a sum equal to the amount paid by the preceding owner during 
the last year of its ownership, and when liability for it becomes fixed, 
there can be no reduction in the amount in the absence of statutory 
authority for such reduction or remission. 


The remaining question then is: on what date does the district 
become liable for such annual payment? 
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The statute does not fix a definite date on which liability for such 
annual payment shall accrue, nor does it require that such date shall 
be stated in the contract of purchase. Sec. 70-653, R. S. 1943, pro- 
vides, however: 


“All sums of money to be paid by such districts in lieu 
of taxes shall be paid at the times, places, and to the tax 
collecting officers, as now or may hereafter be provided by 
law for the payment of taxes, as long as such district shall 
continue to be the owner of such property,” etc. 


It must be presumed, therefore, that the legislature intended that 
the laws governing the assessment, levy and collection of taxes should, 
as far as possible, apply to these payments made in lieu of taxes. 


In the case of real estate, our laws require that the property be 
assessed for taxation purposes as of April 1 of each even-numbered 
year. Sec. 77-1301, R. S. 1943. In June of each even-numbered year 
the county board, sitting as a board of equalization, equalizes the valua- 
tion of real estate of the county (Sec. 77-1504) and on the last day 
levy the necessary taxes for the current year (Sec. 77-1601). It has 
been held that the status of real estate for taxation purposes is de- 
termined as of the date such levy is made. State v. Nickerson, 99 Neb. 
517, 156 N. W. 1059; United States v. Thurston County, 54 F. 8S. 201. 
However, we do not regard the laws pertaining to taxation of real 
estate to be applicable to the question under consideration for the 
reason that our supreme court has repeatedly held that a tax on real 
estate imposes no personal liability on the owner, but is merely a 
charge against the real estate itself. Grant v. Bartholomew, 57 Neb. 
678, 78 N. W. 314; Kelley v. Wehn, 63 Neb. 410, 88 N. W. 682; 
Beatrice v. Wright, 72 Neb. 689, 101 N. W. 1039. Taxes on real 
estate are a charge against the property itself, and the ownership of 
the property is immaterial except in cases where it is acquired by an 
owner entitled to exemption from taxation, It is not essential to the 
validity of a tax on real estate that it be assessed in the name of the 
rightful owner. Carman v. Harris, 61 Neb. 635, 85 N. W. 848. 


In the present instance the obligation is contractual in nature, 
although required by statute, and imposes an obligation on the district 
rather than on the property itself, to pay “as long as it shall continue 
to be the owner,” etc. It would seem, therefore, that we must look 
to the laws governing the taxation of personal property, where an 
obligation is placed on the owner to pay the tax, for guidance in de- 
termining this question. 


Our supreme court has held on numerous occasions that the status 
of personal property for taxation purposes is fixed and determined by 
its ownership on the first day of April, the date the property is assessed 
for taxation. See Wood v. McCook Water-Works Company, 97 Neb. 
215, 149 N. W. 417; Adair v. Miller, 109 Neb. 295, 190 N. W. 865; 
Dunnegan v. Jensen, 112 Neb. 266, 199 N. W. 722; Chapin-Colglazier 
Construction Co. v. Hamilton County, 112 Neb. 269, 199 N. W. 724; 
Hardin v. Pavlat, 130 Neb. 829, 266 N. W. 637. 


Our conclusion is that if ownership of the property is in the public 
power district on April 1, the district is required to make a full 
payment for that year in lieu of taxes; if ownership is not in the dis- 
trict on April 1, the district is not liable for any payment whatever 
for that year, regardless of whether it owned the property before April 
1 or acquired ownership after that date. 


= 


COUNTY GOVERNMENT 


COUNTY OFFICES 


Closing Offices 
April 3, 1946 
Mr. John M. Neff, Acting County Attorney, Lexington 


You state that the county board by resolution closed the court 
house on Saturday afternoons and you inquire if the clerk of the 
district court closes his office he may become liable under his bond. 


Sec. 11-112, R. S. 1943, requires that bonds be given for the 
faithful discharge of all duties required by law of the particular officer 
involved. We fail to see where the closing of the office of the clerk 
of the district court on Saturday afternoons would in any way preclude 
him from faithfully discharging all of the duties of his office, and it is 
our opinion that such closing would in no way affect the clerk of the 
district court, insofar as liability on his bond is concerned. 


June 20, 1946 
Mr. C. M. Miller, County Attorney, Oshkosh 


You state: All of the county officers, exclusive of the com- 
missioners, plan on closing their offices at noon on Saturdays, and you 
inquire whether it is necessary to receive the consent and approval 
of the county commissioners before this action can be taken by the 
various county officers. 


. We fail to find any statute requiring the approval of the county 
commissioners for closing of county offices on Saturday afternoons. 
We wish, however, to call your attention to Sec. 24-316, R. S. Supp. 
1945, pertaining to judicial holidays. If any jurisdictional matters 
arise, it is our opinion that arrangements must be made for disposition 
by the courts, since Saturday is not a judicial holiday. 


Deputy Officers 
April 20, 1946 
Mr. Lloyd L. Pospishil, County Attorney, Schuyler 
We have your letter of recent date in which you say: 


“Tt is becoming increasingly difficult to obtain efficient 
deputies at the specified salaries. Assuming the availability of 
the sufficient monies in the General Fund therefor, and the 
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approval of the County Board, an opinion is requested as to 
whether the County Clerk or Treasurer could legally dispense 
with his deputy and hire in lieu thereof a clerk or assistant 
and pay him a salary in excess of $1500.00 per annum.” 


Sec. 84-801, R. S. 1948, provides in substance that the county 
clerk and county treasurer among other officials may appoint a deputy 
who is required to give bond and serves at the pleasure of his principal. 


Sec. 84-802, R. S. 1943, provides as follows: 


“In the absence or disability of the principal, the deputy 
shall perform the duties of his principal pertaining to his own 
office, but when an officer is required to act in conjunction with 
or in place of another officer, his deputy cannot supply his 
place. 


Since the deputy serves at the pleasure of his principal his 
services could be terminated by the principal at any time and a clerk 
employed, Sec. 23-1111, R. S. 1943, at any salary approved by the 
county board and within the budget of his office. Such clerk, however, 
could not do or perform any act required of his principal. 


Neglect of Duty 
May 24, 1946 
Mr. Arnold Van Borkum, County Attorney, Beatrice 
We have your recent letter in which you inquire: 


“Does the county board have any responsibility to take any 
action against any elected county official for failure to perform 
the duties of his office as provided by law?” 


We have checked the statutes carefully and we find no law which 
places such responsibility on the county board. Normally, in an action 
in quo warranto, when a public officer has done or suffered any action 
which works the forfeiture of his office, it is up to the county attorney 
to file such necessary complaints to bring the matter before the court. 
Sec. 23-1201, R. S. 1943, further makes it the duty of the county 
attorney to prosecute appropriate criminal proceedings for misde- 
meanors and felonies. 


Sec. 23-2001, R. S. 1948, which provides for the removal by judi- 
cial proceedings of county officers for various items mentioned therein, 
mentions the fact that any person may make such a charge. One of the 
members of the county board, as an individual, could commence such 
action, but it is our opinion the county board, as such, cannot. It is 
the responsibility of the county board to bring matters to the attention 
of the county attorney, and if a felony or misdemeanor has been 
committed, Sec. 23-1201 provides that the county attorney must 


prosecute. 
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COUNTY ATTORNEY 


Additional Counsel 
June 12, 1946 
Mr. Louis A. Holmes, County Attorney, Grand Island 


You inquire if the county board may lawfully employ outside 
counsel to assist the county attorney in prosecuting tax foreclosure 
cases, in view of the fact that Sec. 77-2109, Compiled Statutes of Ne- 
braska, 1929, was repealed at the time the Revised Statutes of Nebraska, 
1943, was adopted. 


I call. your attention to Sec. 28-1203, R. S. 1943, which provides 
in part: 


““* * * Provided, in all counties of this state the county 
board may employ such additional counsel in civil matters 
as it may deem necessary when so requested by petition of , 
ten freeholders of the county, not members of their body. 
Such attorney or attorneys shall counsel the board or county 
officers on such civil matters as the board may lay before him 
or them, and shall prosecute or defend, on behalf of the county 
or any of its officers, such civil actions or proceedings as the 
interests of the county may in their judgment require, and 
shall receive such reasonable compensation in each case as 
the board and such counsel may agree upon.” 


It is our opinion that if petition is made to the county board by 
ten freeholders of the county who are not members of the board, re- 
questing that such additional counsel may be employed, the county board 
may lawfully employ counsel to assist in the prosecution of tax fore- 
closure cases and may pay them, either by salary or by fee for each 
individual case, such reasonable compensation as may be agreed upon 
by the board and the attorneys employed. 


Duty 
May 5, 1945 
Mr, Elven A. Butterfield, County Attorney, Neligh 


You inquire whether or not a county attorney, who has been 
called in his capacity as county coroner to investigate a death resulting 
from a collision of two motor vehicles, would be prevented from assist- 
ing o a civil action for the collection of damages for such accidental 
death, 


Sec. 71-606, Rev. St. 1041, provides in part as follows: 


“«* ** > but if the circumstances show it possible that 
death was caused by neglect, violence or any unlawful means. 
the case shall be referred to the county attorney for investiga- 
tion and certification, and he shall state the cause of death as 
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ascertained, giving as far as possible the means or instrument 
which produced the death.” 


Sec. 23-1206, Rev. St. 1943, provides that a prosecuting attorney 
shall not act or be concerned, as an attorney or counsel for either party, 
cther than the state or county, in any civil action depending upon the 
same state of facts, investigated by him, while acting as county coroner. 


It was contended by some, prior to the amendment of this section 
in 1943, that a county attorney could properly appear in a civil action 
under such circumstances, unless the facts indicated that a criminal 
prosecution would lie, and apparently for this reason the Legislature 
added to the section the provision that the county attorney could not 
appear in any civil action depending upon the same state of facts, 
investigated by him, while acting as county coroner, whether or not 
that investigation indicated that a criminal prosecution could be 
manitained. 


In view of the above, it is our opinion that a county attorney 
may not legally appear in a civil action, except as attorney for the 
state or county, under circumstances such as you have outlined. 


We are enclosing a copy of an opinion dated May 20, 1941, ad- 
dressed to Mr. Walter H. Smith, county attorney, which construed the 
section as it stood before the 1943 amendment. 


September 14, 1945 
Mr. Walter H. Smith, County Attorney, Plattsmouth 


We have yours of September 7, 1945, requesting an opinion as to 
the duty of the county attorney to represent the mother of a child 
born out of wedlock in seeking support money for such child. 


Such an action is not a criminal action which the county attorney 
is required to prosecute, Parker v, Nothomb, 65 Neb. 308; it is a cival 
action, Stoppert v. Nierle, 45 Neb. 105; only a preponderance of the 
evidence is necessary, Robb v. Hewitt, 39 Neb. 217. 


The action is in the name of the mother, and she may employ 
the attorney of her choice to secure her interest and that-of her 
child; and the cases are many where this procedure has been fol- 
lowed. If it were such a case that required the attention of the 
county attorney, no other attorney could properly represent the 
mother in the action. 


We do not believe that a county attorney could properly accept 
employment as attorney for such a mother, for he is required to repre- 
sent the county and the county has an interest in such an action to the 
extent that it may be required to furnish support for the mother or 
child or both, and this interest it is his duty to protect. 


Generally speaking, we are of the opinion that it is not the duty 
of the county attorney to represent the mother in the case stated; it 
js not listed in the statute enumerating the duties of the county 
attorney, nor is it made his duty to do so by the statute relating to 
children born out of wedlock. 
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July 20, 1946 


Mr. Arnold Van Borkum, County Attorney, Beatrice 


We have your letter of recent date requesting an opinion on the 
following: May a county attorney be appointed an inneritance tax 
appraiser in an estate matter pending in his county. 


The inheritance tax imposed by the statutes must be paid to the 
county treasurer of the proper county (Sec. 77-2003, R. 5. 1943) and 
credited by the county board to the general fund for the relief of 
indigents, road improvement or county general fund purposes (Sec. 
77-2032, R. S. 1948). This tax is determined and assessed by the 
county judge after notice to all interested parties (Sec. 77-2022, R. S. 
1948) upon a report of appraisers appointed by him (Sec. 77-2019, R. 
S. 1943) or his own appraisal (Sec. 77-2021, R. S. 1943). Sec. 77-2023, 
R. S. 1948, provides for an appeal from the appraisement or assess- 
ment by any person or persons dissatisfied therewith, The supreme 
court of this state has held, in a case in which the jurisdiction of the 
district court to entertain an appeal by a county from an inheritance 
tax assessment was the only question at issue, that a county has the 
right of appeal therefrom. Kearney County v. Hapeman, 102 Neb. 
550, 167 N. W. 792. The county attorney, upon notice from the 
county treasurer that any tax is due and unpaid, is required to bring 
an action in the county court for the enforcement and collection of 
the tax. Sec. 77-2029, R. S. 1943. 


The duties of the county attorney are set forth in Sec. 28-1201, 
R. S. 1948, which is in part as follows: 


“« * * * Tt shall be his duty to prosecute or defend, on 
behalf of the state and county, all suits, applications or 
motions, civil or criminal, arising under the laws of the state, 


in which the state or the county is a party or interested. 
* * * 


and again in Sec. 23-1208, R. S. 1943, it is in part provided: 


“The county attorney shall without fee or reward give 
opinions and advice to the board of county commissioners and 
other civil officers of their respective counties, when requested 
to do so by such board or officers, upon all matters in which 
the state or county is interested, or relating to the duty of 
the board or officers in which the state or county may have an 
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The duty to represent the county as its attorney in civil matters 
rests on the county attorney. This duty he cannot avoid and where, 
as in inheritance tax appraisement and assessment, the county is an 
interested party, he must refrain from any conduct which might dis- 
qualify him to appear as attorney for the county should an appeal be 
taken or litigation in the county court ensue. He should permit 
nothing to interfere with his unbiased discharge of his duty to the 
county and the public in the exercise of his office, and this is true 
even though it could be demonstrated that the county or public has 
actually suffered no detriment or loss by his actions. 


We are of the opinion that a county attorney should not be 
appointed an inheritance appraiser, and if appointed, he should decline 
to serve because his official duties require his representation of adverse 
interests. 
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COUNTY ASSESSOR 
Contract For Appraisal 
November 8, 1946 


Mr. Robert M. Armstrong, State Tax Commissioner 


In recent letters you have asked us two questions: ilrst, as to 
the authority of inspectors or representatives of an appraisal firm 
employed under contract by the board of county commissioners to 
inspect homes and other improvements on the property of taxpayers 
for the purpose of making an appraisal to enable the county assessor 
to arrive at a fair and uniform valuation for tax purposes; second, as 
to whether or not towns and villages and school districts interested 
in the property appraised may join in such contracts so as to pay a 
part of the expense. 


The first question to be determined is the right of the county 
board to contract for such an appraisal. 


We believe that the validity of a contract entered into by the 
county board for the employment of an appraiser or appraisal firm to 
assist the county assessor in making his assessment is governed by the 
recent decision in the case of Speer v. Kratzenstein. In that case the 
county board of Lincoln County contracted with one Emery to make 
an appraisal of all the real estate in the incorporated cities, towns and 
villages in the county. The appraisal was to be used as evidence 
before the county board of equalization in its work. A part payment 
of the cost of the appraisal was claimed by Emery and allowed by the 
county and paid. Speer and another, as taxpayers of Lincoln County, 
sued Kratzenstein and others, being members of the county board 
together with their bondsmen, and recovered judgment. On appeal, 
the supreme court in its original opinion, filed April 23, 1943, sustained 
the judgment recovered, holding that the county board was without 
express authority to make, supervise, or in any wise control the valua- 
tion of real estate or other property in the county for assessment 
purposes and was also without power to enter into a contract for the 
appraisal of real estate for the use of the county board of equalization 
(143 Neb. 300, 9. N. W. 2d 306). 


On motion for rehearing this opinion was vacated and set aside 
and the cause reversed, with directions. The opinion on rehearing is 
reported in 143 Neb. 311, 12 N. W. 2d 360. The gist of the opinion 
on rehearing is that Emery’s contract was validly entered into and 
enforceable because the county board had the authority to provide 
means whereby proper evidence might be gathered and presented for 
the use of the county board of equalization. 


We believe that under the holding in this case the county board 
would be empowered to adopt such means as in its judgment shall be 
necessary in assisting county officials properly to discharge the duties 
of their offices and that the county board may with propriety cause to 
be assembled such data for the use of the county assessor as are 
necessary in completing his assessment. 


This would not, however, give the appraiser or appraisers employed 
any standing as representatives of the assessor or of the county, and 
they would not, in our judgment, have any right of entry upon property 
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or inspection thereof, except such as might be voluntarily accorded them 
by the owners of the property. 


Since assessment is solely the duty of county officiais and not the 
duty in any way of villages, cities of the second class, or school boards, 
we do not believe that they could, in the absence of an express duty 
cast upon them by statute, assume any liability for any part of such a 
contract as might be made by the county. 


Duty 
February 15, 1946 
Mr. Willard M. Wilson, County Attorney, Holdrege 


You ask if the county board may order the county assessor to 
increase the valuation of Holdrege property so as to approximate its 
value in 1930. 


Please be advised that the county board is without authority to 
order such a raise in valuation in the first instance. It is the duty of 
the assessor to value the property which may, of course, be equalized 
by the County Board of Equalization and further, in a proper case, by 
the State Board of Equalization, but, as you understand, the assess- 
ment of property and its equalization with other property are entirely 
distinct functions and must not be confused, as our Supreme Court 
has a number of times held. 


COUNTY COMMISSIONERS AND SUPERVISORS 


Appointments 
February 15, 1946 
Mr. Arthur W. Kummer, County Attorney, Columbus 


You ask whether or not your county board may designate one of 
its members to investigate as to the financial status of patients com- 
mitted to the State Hospital; also as to parties who might be liable 
secondarily for the maintenance of the patients, and whether or not 
such member of ‘the county board might be paid an amount in addition 
to his regular stipend for performing this duty. 


A county is entirely a creature of a statute so far as its powers are 
concerned. Reference to the statute governing compensation of super- 
visors will show that they are limited to a certain definite amount 
which, as you suggest, would be for your county $800.00. See Sec. 33- 
128, R. S. Neb. 1943. 


Sec. 23-336, R. S. Neb. 19438, is as follows: 


“All contracts, either express or implied, entered into 
with any county board, for or on behalf of any county, and 
all orders given by any such board or any members thereof, 
for any article, service, public improvement, maierial or labor 


in contravention of any statutory limitation, or when there 
are, or were no funds, legally available therefor, or in the 
absence of a statute expressly authorizing such contract to be 
entered into, or such order to be given, are hereby declared 
unlawful and shall be wholly void as an obligation against 
any such county.” 


Sec. 23-337, R. S. Neb. 1943, is as follows: 


“Any public official or officials who shall audit, allow or 
pay out, or cause to be paid out, any funds of any county for 
any article, public improvement, material, service or labor, 
contrary to the provisions of section 23-336, shall be liable 
for the full amount so expended, and the same may be re- 
covered from any such official or the surety upon his official 
bond by any such county, or any taxpayer thereof.” 


In our judgment these last two sections would not only preclude 
the county board from contracting with one of its members to per- 
form the services to which you refer, but would render each of them 
liable on his bond. 


Highway Commissioner 
February 12, 1945 
Mr. Charles H. Yost, County Attorney, Fremont 


You inquire as to whether the county board may appoint more 
than one of the members of their board as highway commissioners. 


Section 39-1301, Compiled Statutes 1929, provided for the appoint- 
ment of ‘a county highway commissioner.” It also provided that in 
counties having a population of less than fifty thousand, the county 
board shall appoint the county surveyor or a member of the county 
board or “‘other competent person” who shall be a practiczl road builder 
to act as county highway commissioner, and that in selecting “said 
appointee’”’ the county board shall not be restricted to the residents 
of their county. 


As you point out, the Legislature in 1981 amended this section, 
and in place of the words “‘a member of the county board” inserted 
the words “members of the county board.” 


This gave some basis for a construction which would permit the 
appointment of more than one member of the county board. However, 
none of the other wording of the section material to this question was 
changed. The statute still provided for the appointment of ‘a’ county 
highway commissioner, and all of the other language in the section 
still indicated that only one person was to be appointed The title to 
House Roll No. 157 of the 1931 session, which amended the section, indi- 
cates that the only purpose of the amendment was to make the office 
of county highway commissioner optional in counties having a popula- 
tion of twenty thousand inhabitants or less. 


The letter “‘s’” on the word “member” in this act was quite evi- 
dently a typographical error and was changed in the 1948 Revised 
Statutes for clarity. This act now appears as Section 39-501, Revised 
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Statutes 1943, and the word “members” has been changed to read “or 
some member of the county board.” 


_ _ In our opinion only one person may be appointed and serve as 
highway commissioner at one time. 


Vacancy 
September 9, 1946 


Mr. Charles R. Shopp, County Attorney, Imperial 


You say that one of your county commissioners elected in 1944 
resigned as of September 4, 1946, and you inquire whether one duly 
appointed to fill the vacancy would serve until 1948, which is during 
the remainder of the tem, or whether the person so appointed would 
serve only until the general election in 1946; and, if a commissioner 
is to be elected at the next general election, at what time would the 
newly-elected officer take offiice, 


Sec. 32-1601, Revised Statutes of Nebraska 1948, provides that 
an office is vacant when the incumbent resigns. Sec. 32-1606 provides 
that if such vacancy occurs thirty days prior to any general election 
such vacancy must be filled at such election. It further provides that 
any person so elected shall hold office for the unexpired term. Sec. 
82-1131 provides the method and procedure by which such vacancies 
may be filled so that the name of the party who is to be voted upon 
may be placed upon the ballot at the general election. 


Therefore, under the provisions of the statutes, it is our opinion 
that any appointment made now would continue only until the general 
election in 1946 and that the individual elected at such general elec- 
tion may assume the office of county commissioner as soon as he has 
qualified therefor by filing his oath and bond. 


Vacancy—Board of Supervisors 
December 2, 1946 
Mr. Louis A. Holmes, County Attorney, Grand Island 


You state that the county government of Hall county is on the 
township organization plan having a board of supervisors consisting of 
seven members; that one of the supervisors recently died and you 
inquire how the vacancy should be filled. 


There is an apparent conflict between the provision of section 
82-1605, Revised Statutes, 1948, which requires vacancies in the mem- 
bership of the county board to be filled by appointment of the county 
clerk, county attorney and county treasurer, and section 23-207, Revised 
Statutes 1943, requiring any vacancy in the county board to be filled 
by appointment by the remaining supervisors. The supreme court of 
Nebraska in the case of State vs. Taylor, 26 Neb. 580, held that the 
power of appointment lay first in the township board consisting of 
the justice of the peace, the town clerk and the town treasurer, second 
with the township clerk if those offices were vacant and, third, if there 
were no township clerk with the county clerk but that if the vacancy 
had not been filled by appointment it might be filled by election at a 
special town meeting when properly convened. The case of State vs. 
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Plambeck, 36 Neb. 401, upheld the appointment of a supervisor made 
by the mayor and the city council of Fremont which city constituted 
a township. 


In the later case of State vs. West, 62 Neb. 461, it was pointed 
out by the supreme court that the case of State vs. Taylor was de- 
cided under the law as it existed in 1883 and that a new act governing 
township organization was adopted in the year 1899. In the section 
which is now number 23-207, Revised Statutes 1943, providing for 
the setting up of the first board of supervisors when the township plan 
of organization is adopted appears the provision that any vacancy shall 
be filled by appointment by the remaining supervisors. The court held 
that this applied not only to the first board but to later boards as well. 
The court also held that this being a special act referring to supervisors 
that it would control over the general statute which now appears as 
section 82-1605, Revised Statutes 1943, and cited State vs. Rankin, 
33 Neb. 266, in support of that holding. 


It is our opinion, therefore, that the vacancy in your county 
board of supervisors must be filled by appointment by the remaining 
members of the board. 


You also inquire as to how long the appointed member may 
serve under the appointment. 


Section 23-222, Revised Statutes 1943, reads as follows: 


“All township offices provided for by appointment, as 
provided for in sections 23-207 to 23-220, shall be filled at the 
next general election held in November following such appoint- 
ment, and thereafter the officers elected shall qualify and as- 
sume their respective offices as provided by law in respect to 
those offices.” 


While the case of State v. West, supra, suggests that a supervisor 
may be a “county” officer rather than a ‘‘township” officer, it appears 
that the legislature meant to include supervisors within the provisions 
of section 23-222 because that section is specifically mentioned and the 
only officers it refers to are supervisors. This section was adopted at 
a time when there was a general election each year and the appointment 
made under it at that time would have been good only until the next 
following November. There will be no general election in November, 
1947 and the next general election will be held in Novmber, 1948. 
This will be the “next general election” and it will be held in “No- 
vember” and we believe the section may be properly construed to extend 
the force of the appointment to the general election in 1948 and up 
te the time the supervisor elected at the election qualifies. 


COUNTY JUDGE 


Fees—Criminal Cases 
December 19, 1944 
Walter G. Huber, County Attorney, Blair 
In your recent letter you raise the following question: 


“In accordance with the discussion at the conference at 
Fremont last summer, our County Judge has requested an 
opinion as to the proper costs in a criminal case where the 
defendant waives issuance and service of a warrant and 
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pleads guilty. At the present time he figures the sum of $4.20 
is proper which is spread out as follows: Ccemplaint, 50c; 
Docketing, 50c; Indexing, 50c; Filing, 20c; Attendance, $1.00; 
Judgment, 50c; Recording, 50c; Voluntary Appearance, 25c; 
Entering cause for trial, 25c.” 


The fees charged by a County Court in criminal cases are now 
set forth in Sections 33-124 and 38-123 R. S. 1948, which read as 
follows: 


33-124 


”~In criminal matters the county judge stall receive the 
following fees: Taking information or complaint, fifty cents; 
issuing capias or order of arrest, fifty cents; issuing warrant or 
mittimus, one dollar; discharge to jailer, twenty-five cents; and 
for all other services in criminal jurisdiction the same fees 
as are allowed herein for like services in civil matters.” 


33-123 

“The county judge shall be entitled to the following fees 
in civil matters: For docketing each cause, fifty cents; issuing 
summons or other writ under seal, fifty cents; entering ap- 
pearance of parties, fifteen cents; taking affidavit, twenty-five 
cents; filing complaint, bill of particulars, answer or other 
pleading necessary in any cause, ten cents; for copying or 
entering in full on the docket the complaint, bill of particulars, 
answer or other pleading necessary in any cause, each one 
hundred words or fraction thereof, ten cents; administering 
oath or affirmation to witness, ten cents; for entering cause 
for trial, twenty-five cents; certificate and seal, twenty-five 
cents; filing motion and opening judgment for rehearing, thirty 
cents; issuing execution, order of sale, order of attachment, 
writ of replevin or garnishment, fifty cents; filing and enter- 
ing motion or rule, fifteen cents; entering return on any writ, 
twenty-five cents; issuing subpoena and seal, fifty cents; writ 
of restitution and return, one dollar; each additional name 
on subpoena, five cents; commission on moneys collected on 
judgment without execution, one per cent on the first two 
hundred dollars, one-half per cent on all amounts over two 
hundred dollars; reference to arbitrators, fifty cents; 
award of arbitrators, twenty-five cents; issuing order 
under seal, fifty cents; copy of any pleadings or other 
paper for any purpose, ten cents for each hundred words or 
fraction thereof; for each day’s attendance upon the trial of 
any cause, one dollar; Provided, however, the said fee of one 
dollar shall not be charged for the attendance upon a cause 
unless the cause is being tried; entering judgment, fifty cents; 
for each adjournment or continuance, fifty cents; for each dis- 
missal or discontinuance or satisfaction, twenty-five cents; 
entering voluntary appearance of defendant, twenty-five cents; 
issuing summons, capias, order of arrest, venire of jury, fifty 
cents; indexing each case, fifty cents; impaneling and swearing 
jury, twenty-five cents; taking and approving cognizance, ap- 
peal bond or bond for any purpose, twenty-five cents; taking 
acknowledgment of deed or other instrument, fifty cents; tak- 
ing depositions, for each one hundred words or fraction there- 
of, ten cents.” 


We are therefore of the opinion that in a criminal case where the 
defendant appears voluntarily and enters a plea of guilty, the correct 
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costs to be taxed would be: Taking complaint, fifty cents; for docket- 
ing, fifty cents; for indexing, fifty cents; for filing, ten cents; for copy- 
ing complaint on the docket, ten cents for each one hundred words or 
fraction thereof; and entering judgment, fifty cents. You will note that 
the statute reads: 


“Provided, however, the said fee of one dollar shall not 
be charged for the attendance upon a cause unless the cause 
is being tried.” 


And where a defendant enters a plea of guilty, there would be 
nothing to try. : 


As to the statute providing for a twenty-five cent fee for a volun- 
tary appearance, that in our opinion refers more particularly to civil 
matters where a defendant files his voluntary appearance instead of 
being served with process. 


You are correct in that the issuance of a warrant is not jurisdic- 
tional and a valid judgment may be entered without it (Cohoe v. State, 
79 Neb. 811). 


Fees—Condemnation Cases 
August 29, 1945 
Hon. Max G. Towle, County Attorney, Lincoln 


We have your request for an opinion with reference to the fees 
that may be charged by the county judge in the condemnation case 
filed in the county court. 


We have examined the statutes of the state with reference to this 
matter and find that the original enactment appears as H. R. No. 341, 
Laws of 1927, page 211 thereof. Section 3 of H. R. 341 contains all of 
the provisions for the condemnation of real estate and the payment 
thereof and the appeals that may be taken from the decision of the ap- 
praisers. It contains this provision: ‘Such county shall in all cases pay 
the costs of the first assessment.”’ Section 3 of H. R. 341 now appears as 
Sections 23-326, 23-327, 23-328, 23-329 and 23-330 of the Revised 
Statutes for 1943. However, we are of the opinion that it was the 
legislative intent in the enactment of these provisions of the statute 
in the first instance that costs should be paid in the county court the 
same as costs in any other action. We might point owt to you that 
by L. B. 181 of the 1945 legislative session Section 23-331, R. S. 1943, 
was amended so that, instead of the appraisers receiving two dollars a 
day for their services, they shall now each receive a reasonable fee, 
to be fixed by the county judge. 


September 12, 1945 
Hon, Max G. Towle, County Attorney, Lincoln 
We have yours of September 6 with reference to our opinion rend- 


exed your office with regard to the fees charged by the county court 
in condemnation cases. 


Condemnation cases are civil actions within the meaning of the 
statute providing for the fees to be charged by the county court; the 
recent amendment provides that the fee or costs in each such case shall 
be $4.00. 
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The appraisers’ fees are provided for in a different section of the 
statute, Sec. 28-331, R. S, 1948, as amended by L. B. 181 of the 1945 
legislative session; formerly the appraisers received a fee of $2.00 
per day, but the law now reads that, ‘‘The appraisers shal! each receive 
a reasonable fee for their services to be fixed by the county judge 
and taxed as costs in the proceedings.” These fees are in addition to 
the other costs and the county judge should fix a fee commensurate 
with the value of the services rendered by the appraisers. 'The statute 
does not contemplate a fixed fee but leaves the fee to be fixed in the 
discretion of the county judge. 


Vacancy 
July 9, 1946 
Mr. Keith Hopewell, County Attorney, Tekamah 


You state that your county judge is tendering his resignation 
effective as of August 1 and inquire whether the county board has 
the authority to appoint a county judge to fill the vacancy until the 
next general election in November and until a successor is elected and 
qualifies for the unexpired term. 


Sec. 32-1605, Revised Statutes 1943, relates to the filling of 
vacancies and provides that in county and precinct offices appointment 
shall be made by the county board. This was held in State vs, Furse, 
89 Neb. 652, 181 N. W. 1030, to be a general statute relating to the 
filling of vacancies, but is limited, however, by Sec. 32-1606 which 
provides that vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days prior to any 
general election, shall be filled thereat. 


It is our opinion that, while this latter section is a limitation upon 
the previous section, it does not take away the authority of the county 
board to make appointments to fill the vacancy which will exist until 
such time as a successor to the office can be elected and qualifies, 


October 31, 1946 
Mr. Arnold J, Van Borkum, County Attorney, Beatrice 


You state that the county judge of Gage County died within thirty 
days of the general election to be held November 5 of this year and 
inquire the manner in which the vacancy in the office shall be filled. 


Art. V, Sec. 21, of the Constitution of Nebraska relates to vacan- 
cies in judicial offices and provides that a vacancy in the office of 
county judge shall be filled by election, but when the unexpired term 
does not exceed two years the vacancy may be filled by appointment 
in such manner as the legislature may provide. 


Sec, 32-1605, R. S. 1948, provides that vacancies in county offices 
shall be filled by the county board. 


Sec. 32-1606, R. S. 1948, states in part: 
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“Vacancies occurring in any state, judicial district, coun- 
ty, precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat... . 
Vacancies occurring in the office of county judge shall be filled 
by election, but when the unexpired term does not exceed two 
years the vacancies shall be filled by appointment, as provided 
in section 82-1605... .” 


A mere reading of the above constitutional and statutory provi- 
sions might lead us to the conclusion that an election is necessary in 
the instant case in order to fill the vacancy. A legal research dis- 
closes, however, that our court has construed these provisions so as 
to furnish the authority for solving the instant case. 


First, it is the duty of the county board to fill the vacancy in the 
office of county judge until an election can lawfully be held. This is 
the ruling in Prather v Hart, 17 Neb. 598, 24 N. W. 282, wherein 
the court stated: 


“. . . Had Judge Brown sent in his unconditional resig- 
nation instead of the paper which he did send to the county 
board, or had he died on that day, doubtless it would have been 
the duty of the county board to appoint some cumpetent per- 
son to discharge the duties of the office until the election at 
which such vacancy could be filled. . . .”’ (Emphasis supplied.) 


See also State v. Coleman, 91 Neb. 167, 185 N. W. 444. 


It is true that some doubt as to the authority to appoint is raised 
in the case of State v. Lansing, 46 Neb. 514, 64 N. W. 1104, which also 
involved the case of vacancy in the office of county judge and wherein 
the court stated in its opinion (page 532, Nebraska Reports) : 


“. . Whether it would have been proper, under existing 
laws, to have filled the vacancy by appointment until the elec- 
tion is not a question involved in this case, and is one which 
we do not consider, .. .” 


This statement, however, is mere dictum, and said case does not 
refer to the holding in Prather v. Hart, supra, which has never been 
overruled to this date and, therefore, is the construction of our su- 
preme court upon the authority of the county board to appoint to 
fill a vacancy in the office of county judge. 


Since the vacancy occurred less than thirty days prior to the 
next general election, it is impossible to have the names of any candi- 
dates placed upon the ballot and elect a successor at such election. 
May the vacancy then be filled at a special election? 


There appear to be no statutory provisions for the calling of a 
special election to fill a vacancy in the office of county judge, nor 
has the legislature provided a manner whereby the names of candi- 
dates for such office could be placed upon the election ballot at a 
special election. 


State v. Minor, 105 Neb. 228, 180 N. W. 84, involved a vacancy 
in the office of supreme court justice, which vacancy had occurred within 
thirty days of the primary election, and, therefore, no candidates were 
nominated to fill the vacancy. The constitutional provisions relating 
to filling vacancy in the office of supreme court justice at that time 
were similar to those not applicable to filling a vacancy in the office 


of county judge. Our supreme court held that since the legislature had 
made no provision for the placing of names upon the general election 
ballot where a vacancy occurred within thirty days of the primary 
election, such vacancy could not be filled at the succeeding general 
election. The court held that the constitutional provisions requiring 
the filling of the vacancy at the next general election which occurred 
more than thirty days after the vacancy were not self-executing and 
that, since the legislature had made no provision for the nomination 
of candidates, the court was without authority to supply that which 
the legislature did not see fit to supply and that, therefore, the ap- 
pointee continued to hold office until his successor was duly elected. 


From the foregoing authorities we conclude that it is the duty 
of the county board to appoint a successor to the county judge and 
that such appointee will hold office until his successor is duly elected 
at the general election to be held in 1948 and qualifies for such office. 


It naturally follows that since the appointee is holding office by 
proper appointment his official acts as county judge are valid, and 
further that he is entitlted to all of the emoluments of the office. 


ESTATES 


Court Costs-—Testamentary Trusts 
July 7, 1945 
Mr. E. D. Beech, County Attorney, Pierce 


You state that your county judge is uncertain as to the proper 
fees to be charged for the administration of testamentary trusts, and 
you point out certain apparent inconsistencies in the provisions of 
Sections 33-125 and 33-126, R. S. 1948, concerning such fees. You 
state: 


“The question to be determined is if the County Judge in 
a testamentary trust charges fees in the beginning based on the 
value of the trust estate, as provided in the first part of section 
33-126, should he also charge $8.00 for the appointment of the 
trustee and thereafter make a charge of $1.00 for filing and 
recording each report of the Trustee and an additional charge 
of $3.00 for each final settlement and discharge, or does the 
charge made on the value of the trust estate include the 
charge for the appointment, reports, settlement and discharge.” 


Sec. 33-125, after enumerating the schedule of fees to be charged 
by the county judge in probate matters, provides: 


“They shall be in full for any and all services to be per- 
formed by the judge in the settlement of an estate wherein no 
contest arises, and no additional fees shall be charged for 
services performed in connection with petitions, hearings, and 
orders for licenses to sell or mortgage the assets of the estates 
ef deceased persons or of persons under guardianship, or of 
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assets administered under the jurisdiction of the court in 
cases of testamentary trusts.” 


Sec. 33-126 provides a schedule of fees for administration of 
. testamentary trusts, graduated in proportion to the value of the trust 
estate, and further provides: 


“In matters of guardianship or trusteeship, the county 
judge shall be allowed eight dollars for the appointment of 
a guardian or trustee and all matters pertaining thereto. For 
each year thereafter while such guardianship or trusteeship is 
pending in said court and reports are filed, or other matters 
relating thereto come before the court therein, the judge shall 
receive for filing and recording each report, one dollar; and 
for each separate final settlement and discharge, three dollars.” 


The administration of testamentary trusts, as you point out, is 
vested in the county court by Art. 18, Chap. 30, R. S. 1943, and such 
administration is a separate and distinct matter from the administra- 
tion of the estate of the deceased, although they are related by the 
fact that a testamentary trust cannot be established until the will or 
instrument creating it has been admitted to probate. The Legislature has 
recognized this by setting up in Sec. 33-125 a schedule of fees for the 
administration of estates of deceased persons and in Sec. 33-126 an- 
other schedule of fees for administration of testamentary trusts. 


The fees provided for in Sec. 33-125 must be accepted in full for 
al} services in settlement of an estate of a deceased person, where no 
contest has arisen, and for services performed in connection with peti- 
tions, hearings, and orders for licenses to sell or mortgage the assets 
of the estate in cases of estates, guardianships, or testamentary trusts. 
But in the administration of testamentary trusts, except as to the sale 
or mortgaging of the trust assets, the schedule of fees provided in 
Sec. 33-126 applies. 


It follows, therefore, that the provision in Sec. 33-125 that the 
fees therein provided “shall be in full for any and all services’ applies 
cnly to the schedule of fees for administration of estates of deceased 
persons and not to administration of testamentary trusts, except that 
“no additional fees shall be charged for services performed in con- 
nection with petitions, hearings, and orders for licenses to sell or 
mortgage the . .. assets administered under the jurisdiction of the 
court in cases of testamentary trusts.” 


The county judge, therefore, in our opinion, shall in the ad- 
ministration of testamentary trusts charge the fee provided in the 
schedule set forth in Sec. 33-126 in proportion to the value of the 
trust estate and, in addition, shall charge a fee of eight dollars for 
appointment of a trustee and a fee of one dollar for filing and record- 
ing each report of the trustee, and a fee of three dollars for each final 
settlement and discharge of a trustee. If the Legislature had intended 
the schedule of fees based on the value of the trust estate to cover all 
services performed by the county judge, then the additional provisions 
regarding fees to be charged for appointment or discharge of a trustee 
and for filing reports would be entirely meaningless and would, in faci, 
contradict such intention. It is obvious that the Legislature would not 
have made provision for such additional fees had the schedule of fees 
based on the value of the trust estate been intended to be in full of 
all services performed by the county judge. 
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Court Costs——-Probate Proceedings 
October 28, 1946 
Mr. Walter G. Huber, County Attorney, Blair 
You write as follows: 


“The County Judge has requested an opinion in regard 
to court costs in an estate proceeding. 


“The petition for the probate of the will was filed on July 
30, 1915 and estate proceedings were had except that a final 
report has never been filed, a petition for final settlement has 
never been filed, and the executor has never been discharged 
according to the estate file. Half of the flat fee was paid to 
the County Judge for court costs. Subsequent thereto on 
April 30, 1929 a petition was filed in the District Court for 
the partition of the real estate involved, which made all per- 
sons having or claiming any interest in this real estate, real 
names unknown, also parties, and which alleged, among other 
things, that all expenses of administration of said estate had 
been paid in full. The District Court’s decree found that the 
allegations of the petition were true and ordered the sale of 
the real estate and it was sold by the referee shortly thereafter 
to the present owner. 


Are there any unpaid court costs that could be collected 
by the County Judge, and if so are they a lien on the real 
estate as against the present owner? 


“T understand that the law in effect at the time that the 
estate was started provided that the fees went to the County 
Judge and if the proceeding was started by one judge and 
handled by another the fee was to be divided equally between 
them. I assume any fees due now would be payable to the 
County instead of the County Judge individually.” 


Under the facts stated in your letter, I doubt if any lien for costs 
exists against the land in question. I can find no authority, statutory 
or otherwise, which, in my opinion, supports the view that a lien for 
these costs exists against the land. 


I believe that the proper procedure for the recovery of these 
costs would be for the county judge to require the executor to file 
his report, as provided in Sec. 30-1409, R. 8S. 1948. The executor and 
his bondsman are, of course, liable for the property of the estate and 
of the proceeds of the sale of the estate property until they have 
distributed the estate under decree of distribution entered by the 
court and have so reported to the court and exhibited proper receipts 
or evidence of such distribution, and have been dicharged by the 
court. The court has the power, and it is its duty, to require that the 
costs to be paid as a condition to the discharge of the executor and of 
his bondsman, The executor must account for the property of the 
estate which has come into his hands, and there are appropriate legal 
methods of compelling him to do so. The court costs must be paid out of 
the assets of the estate before any property is distributed among the 
heirs, and it does not appear to be a very difficult matter to compel 
the executor and his bondsman to pay these costs. 


I believe the procedure outlined in Art. 14 of Chap. 30, R. S. 
1943, will provide an adequate remedy to the county judge. 
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Descendants 


November 20, 1945 
Mr. E. D. Beech, County Attorney, Pierce 


You ask for our interpretation of Sec. 30-103, Revised Statutes 
of Nebraska 1943, in respect to the clause which provides that where 
there is no husband or wife of the deceased surviving, ‘‘then the child 
or children, if any, of the deceased shall be allowed ali the wearing 
apparel and ornaments and household furniture of the deceased,’ ete. 
You request our opinion as to whether or not the words “child or chil- 
dren” as used in this statute should be construed to include a grand- 
child or grandchildren—in the particular case you mention, an adopted 
granddaughter. 


Assuming that the adopted granddaughter was adopted by a 
child of the deceased, and not by the deceased herself, as I understand 
from your letter is the case, the law appears to be well settled that the 
words “child or children” when used in statutes have the ordinary, 
natural meaning of the words, and do not include grandchildren or 
other descendants, 


“Tt is the general rule of common law that the words 
‘child’ and ‘children’ do not in their natural sense and proper 
signification include a grandchild or grandchildren,” ete. 11 
C. J. 753, Sec. 2. 


In the case of Noteware v. Colton, 95 Neb. 541, 145 N. W. 998, 
our Supreme Court held that, ‘‘The word ‘children’ does not include 
grandchildren, where it appears in the following language of the 
statute of descent: ‘If the deceased shall leave no issue, nor father 
nor mother, the estate shall descend in equal shares to his brothers and 
sisters, and to the children of any deceased brother or sister, by the 
right of representation.’ ” 


In the case of Warner v. Huey (Tex.), 29 S. W. {2d) 452, the 
Supreme Court of Texas, in construing a statute very similar to Sec. 
30-103, held that a grandchild who had been raised and lived with the 
the family as one of the children was not a “child” within the meaning 
of the statute. 


The rule appears to be well established that where the words 
“child” or ‘children’? appear in statutes of descent, they are to be 
construed to have their natural and common meaning, and not to 
include grandchildren or other descendants. See Words and Phrases 
(Permanent Editon), Vol. 7, p. 35, et seq. 


It is our opinion, based on the authorities above cited, that the 
words “child or children” as they appear in Sec. 30-103, R. S. Neb. 
1943, should not be construed to include a grandchild or grandchildren. 


Estate Taxes—Duty of County Judge 
September 4, 1945 
Mr. William Keeshan, County Attorney, Albion 


You write that the Joseph Heithoff estate has been appraised to 
be of a value of $106,000.00. Probate proceedings were begun on 
November 8, 1944. 
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You inquire as to the duties of the county judge relative to the 
collection of the estate tax provided for in Sections 77-2101 to 77-2107, 
inclusive, R. S. 1943; what notice should be given to the State and 
what are the judge’s duties on collection of the tax. 


Section 77-2105, R. S. 1943, provides in part: 


“The State Tax Commissioner shall have charge of the 
administration of sections 77-2101 to 77-2107 and shall make 
such rules and regulations as may be necessary for the carry- 
ing out of said sections. He shall have authority to require all 
persons or corporations liable for the payment of this estate 
or excise tax to file returns on such forms and at such times 
as he may require. The county judges of the state shall fur- 
nish the commissioner with such information as he may re- 
quire from time to time with reference to estates pending 
in the county courts of Nebraska.” 


When it appears from the appraisal or from other filings that the 
estate is probably subject to an estate tax, the county judge should so 
notify the State Tax Commissioner and request forms on which to 
report. I enclose blank forms furnished by the State Tax Commissioner 
for this purpose. You will note instructions on the back of the estate 
tax forms. 


You will note that Section 77-2102, R. S. 1943, provides that the 
tax shall become due and payable to the State Treasurer within fifteen 
months from the date of the death of the decedent. 


When the form issued by the State, Tax Commissioner has been 
filled out and executed, it should be returned to the State Tax Com- 
missioner together with a check for the amount of the estate tax due 
the state, as shown by the executed form of return. The check should 
be made payable to the State Treasurer, State of Nebraska. (See In- 
struction No. 3 on back of the form.) 


Copies of form of certificate showing amount of inheritance tax 
paid to the county treasurer under the provisions of Chap. 77, Art. 20, 
R. S. 19438, are also enclosed. One copy of this form, duly filled and 
executed, should be returned to the State Tax Commissioner. 


You will also note that, under the provisions of Section 77-2105, 
it is the duty of the county judge to furnish the State Tax Commis- 
sioner any further information regarding estates subject to estate 
taxes as the commissioner may require. 


Federal Estate Taxes 
November 7, 1946 
Mr. Joseph Ach, County Attorney, Friend 
You inquire as follows: 


“T have a question presented to me by the County Judge 
relative to deductions in connection with inheritance taxes. In 
this particular case there will be both a State Inheritance Tax 
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and a Federal Estate tax. The question is, can the Court de- 
duct from the: value of the decedent’s estate the amount of 
the Federal Estate taxes in arriving at the net value to be 
used for the assessment of State Inheritance taxes?” 


J am unable to find any statute bearing directly on the question 
you ask, and, apparently, it has never been presented to cur supreme 
court. 


I find, however, that the decisions of the supreme courts of other 
states are in apparent conflict, although, of course, this is due some- 
what to the difference in the statutes of the several states. The rule 
which appears to be most generally followed, and which, in my opinion, 
is supported by the better reasoning, is that the federal estate tax 
should be deducted before assessing the state inheritance tax. 28 Am. 
Jur. 124, Sec. 250. I believe this rule has been generaliy followed by 
the county courts of this state. 


It is stated in 28 Am. Jur. 120, Sec. 238, that, “It is the singular 
succession of the legatee, and not the universal succession of the execu- 
tors, that is taxed, and consequently, even if there is no provision in 
the statute authorizing it, the appraisers should deduct from the totai 
value of the estate the debts of the decedent, also, the expenses of ad- 
ministration, funeral expenses, sums allowed by way of family allow- 
ance, and the value of property set aside as a family homestead.” 


The courts have frequently held that the federal estate tax should 
be deducted as a part of the expense of administering the estate, and 
that the inheritance tax applies only to the property actuaily received 
by the heirs. See annotations on this question in 7 A. L. R. 714; 16 
A. L: R702; 23 A. L. R. 849; 31 A. LR. 992; 44-A. L._R, 1461. 


It is true that several states have held that the federal estate tax 
should not be deducted before determining the state inheritance tax, as 
shown by the annotations above cited, but the general rule, and in my 
opinion the correct rule, is that such tax should be deducted as a. part 
of the expenses of administration before computing the state inheritance 
tax, and for the further reason that the state inheritance tax assumes 
to tax only the interest actually received by each heir, which, of course, 
could not include taxes taken from the estate by the federal govern- 
ment before its distribution to the heirs. 


State Estate Tax 


November 20, 1946 
Mr. John C. Gewacke, County Attorney, Geneva 


You call our attention to the provisions of Secs. 77-2101, 77-2103, 
and 77-2104, R. S. 1948, relating to estate taxes imposed by the state. 
Your letter then proceeds as follows: 


“No where in the statute is there a specific statement of 
the amount of exemption from such a state estate tax. Yet 
the forms issued by the State Tax Commissioner provide that 
a return must be made for this tax only in an estate ‘whose 
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gross estate at the date of death exceeded $100,000.00. Also at 
line 8 of the recapitulation of these forms it is specified that 
there is a statutory exemption of $100,000.00. This would 
indicate that in estates in which the gross estate did not exceed 
$100,000.00 that neither a return be made nor a tax be paid. 


“Will you please advise me if this is a correct interpreta- 
tion, and if so, how this is arrived at? 


“The Federal Estate Tax at present is composed of two 
elements, a basic tax and an additional tax. There is a 
$100,000.00 exemption from the basic tax, but only a 
$60,000.00 exemption from the additional tax for persons 
dying since 1942. So an estate of over $60,000.00 and less 
that $100,000.00 is still subject to a Federal Estate Tax by 
computation under the additional tax. Now if the state estate 
tax is based upon the same rules of computation as the federal 
tax for the purpose of determining the net estate, how is 
the exemption of $100,000.00 arrived at, if that is an absolute 
exemption? 


“T shall appreciate your opinion regarding this matter.” 


Sec. 77-2101, R. S. 1948, imposes an estate tax in the amount 
by which eighty per cent of the estate tax payable to the United States 
Government under the provisions of the Federal Revenue Act of 1926, 
and amendments thereto, shall exceed the aggregate amount of all 
estate, inheritance, legacy and succession taxes actually paid to the 
several states, etc. 


The Federal Revenue Act of 1926 provided an exemption of 
darlene which exemption still is enforced (Tit. 26, Sec. 812(a), 
U.S. C.A,). 


Under the Federal Revenue Act of 1926, as amended, no estate 
is liable to any estate tax to the United States unless the value of 
the estate exceeds $100,000.00. As an estate of not exceeding 
$100,000.00 pays no estate tax at all to the United States Govern- 
ment, under the Federal Revenue Act of 1926, as amended, it cannot 
possibly pay an estate tax to the United States Government which 
“shall exceed the aggregate amount of all estate,” etc., taxes paid to 
the several states, as provided by Sec. 77-2101, R. S. 1948. Therefore, 
an estate of $100,000.00 or less is not subject to a tax under Sec. 
77-2101, et seq., as long as the exemption in the Federal Revenue Act 
of 1926 remains at $100,000.00. 


It is true that in 1932—three years after Art. 21 of Chap. 77, 
R. S. 19438, was enacted—the United States Congress enacted a law 
providing for an “additional” estate tax in addition to the basic estate 
tax provided in Tit. 26, Sec. 810, U. S. C. A. The provisions for this 
additional estate tax are found in Tit. 26, Sec. 935, U. S. C. A. This 
act of 1932 originally provided an exemption of $40,000.00, which has 
since been increased to $60,000.00 However, this act is no part of the 
Federal Revenue Act of 1926, nor an amendment thereto, and, there- 
fore, under the provisions of Sec, 77- 2101, R. S. 1948, is not applicable 
to the estate tax provided for in Art, 21, Chap. Ti Be "9. 1943. 


It is our opinion, therefore, that where the gross estate does not 
exceed $100,000.00 the estate is not liable to a state estate tax and no 
return need be made. 
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HOMESTEAD 
Rights of Adult Child 


September 13, 1946 
Mr. Phil B. Campbell, County Attorney, Osceola 


You state a widow owned property in her own name. She died 
leaving and adult son who had not lived with or enjoyed support from 
the widow during her lifetime. The son is now claiming a homestead 
in the property because he is physically incapacitated from earning a 
livelihood. You inquire whether under such circumstances the son has 
a right to such claim. 


Section 40-117, R. S. Supp. 1945, states: 


“If the homestead was selected from the separate prop- 
erty of either husband or wife, the homestead right shall 
terminate upon the death of the person from whose property 
it was selected where the decedent does not leave surviving 
either a wife or husband, or a minor child, or an adult de- 
pendent blood relative who is mentally incompetent or physi- 
cally incapacitated from earning a livelihood,.. .” 


This statute prescribes that anyone physically incapacitated must 
be an adult dependent. 


“A dependent,” as described in Wells- Dickey Trust Com- 
pany v. Chicago, B. & Q. R. Co., 166 Minn. 79, 207 N. W. 186, 
“is anyone who depends, one who is sustained by another, or 
one who relies on another for support or favor.” 


Our court has held in the case of Meyer v. Nielsen Chevrolet Com- 
pany, 137 Neb. 6, that even insofar as minor children are concerned 
under our statute legal dependency was insufficient but that in order 
to establish dependency of the children upon the father the actual 
support of the father must be shown, 


We think there is little question but that the statute implies that 
the individual must have been dependent upon the mother at the time of 
her death and that she contributed to his support during her lifetime 
and although he may have been physically incapacitated prior to and 
at the time of the mother’s death that if he was not dependent upon 
her for support and she did not assist in supporting claimant that no 
homestead right existed in the son. 


COUNTY NURSE 
Tax Levy For Funds 
July 16, 1946 
Mr. Robert R. Wellington, County Attorney, Chadron 


We have yours of recent date in which you say that your county 
contemplates making a levy to provide funds for the support of a 
county nurse under the provisions of Sec. 71-1701 and 71-1702, Revised 
Statutes 1943, and call our attention to Secs. 23-125 to 23-130, Re- 
vised States 1943, inclusive. 


You inquire: 


‘Does this levy so authorized by a vote of the electors 
come within the statutory and constitutional limits as to 
amount of levy in counties of this size?” 


Sec. 71-1701, Revised Statutes 1943, provides that a county, 
among others, shall have the power to employ a visiting community 
nurse and to “levy a tax, not exceeding one mill on the assessed valua- 
tion of the taxable property of such. . . county. . . , for the purpose 
of paying the salary and expenses of such nurse.” 


Sec. 71-1702, Revised Statutes 1943, provides generally that when 
twenty-five per cent of the electors of a county present to the county 
commissioners a petition “‘praying for the submission of the question 
of making a levy to provide for salary and expenses of such nurse, and 
stating the amount of the levy and the period of years in which the 
same shall be made, .. .”’ it then becomes the duty of the county 
board to submit the question to a vote of the people at a regular or 
special election. If a majority of the votes cast are favorable then 
the authorities of the county shall include the same in the estimate 
of expenses for each year during the period for which adopted, unless 
revoked, and the tax shall be levied and collected as other taxes. 


Sec. 71-1703, Revised Statutes 1943, provides generally that the 
question may be resubmitted to a vote in the same manner and by 
the same procedure to discontinue the levy and collection of the tax. 


There is no conflict between these sections and the provisions of 
Secs. 23-125 to 23-130, inclusive, Revised Statutes 1948. These sec- 
tions refer to a special tax to be voted on in the event that the 
county board deems it necessary to assess taxes which, in the aggre- 
gate, will exceed one dollar and fifty cents on the hundred. The pro- 
visions are general and apply to all situations and circumstances not 
covered by a specific statute. Your problem is controlled by a specific 
statute. 


In State v. Cornell, 54 Neb. 72, 74 N. W. 482, it is held: 


“Special provisions in a statute in regard to a particular 
subject control general provisions.” 


Thus, if you follow the statutes relating to the making of the 
levy to provide funds for salary and expenses of a visiting community 
nurse you will have satisfied the requirements of the law. 


‘ 3 to the constitutional limitation, this is found in Art. VIII, 
ec. 5: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for 
the payment of indebtedness existing at the adoption hereof, 
unless authorized by a vote of the people of the county.” 


This section of the constitution is clear and unambiguous and pro- 
hibits the county authorities from making a levy exceeding five mills 
unless authorized by a vote of the people. Hence, if you follow the 
terms of the applicable statutes in the authorization of a levy for a 
visiting community nurse, you will have authority to exceed the con- 
phage og See C. B. & Q. R. Co. v. Nemaha County, 50 Neb. 393, 
6 WwW. : 
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COUNTY SHERIFF 


Authority Apprehend Insane Patient 


November 15, 1946 
Mr. Willard M. Wilson, County Attorney, Holdrege 


We have your recent inquiry in which you state that by virtue of 
a habeas corpus proceeding an insane patient in the state hospital at 
Hastings was returned to your county for proper proceedings and re- 
commitment; that under this direction the Insane Commission of your 
county completed new proceedings, but before commitment the insane 
person was paroled to his attorney for the purpose of taking a psychi- 
atric examination; that such parole was given for a period of thirty 
days; that at the end of the thirty-day period such examination was 
not held and that after the thirty-day period the commission adjudged 
the person insane again and directed the sheriff of Phelps County to 
deliver him to the authorities at Hastings. Such insane person cannot 
now be found and the attorney to whom he was paroled disclaims 
knowledge of his whereabouts. 


You inquire (1) whether there are any jurisdictional limits within 
which the sheriff might go to apprehend the person adjudged insane, 
and (2) whether there is any legal responsibility on the part of the 
attorney to whom the insane person was paroled and, if the attorney 
had knowledge and consented to such insane person leaving the State 
of Nebraska and aided him in that regard prior to a determination of 
insanity, would that bear upon his responsibility under his parole. 


Sec. 83-328, R. S. 1943, states in part as follows: 


“The warrant, together with the finding and certificate 
of the physician, shall be delivered to the sheriff of the county, 
who shall execute it by conveying the patient to the hospital, 
and delivering him, with the duplicate physician’s certificate 
and finding, to the superintendent of the hospital.” 


It is our opinion that if the sheriff finds this individual anyplace 
within the State of Nebraska, that he has authority, by virtue of the 
commitment of the Insanity Commission, to take such person into 
custody, wherever he may be found within the State of Nebraska. 


Since our extradition laws pertain only to crimes, we doubt 
whether the sheriff would have authority to go beyond the boundaries 
of the state to execute the commitment. 


We fail to find authority giving power to the Insanity Commission 
to parole individuals brought before it against whom an insanity com- 
plaint has been filed, either before or after commitment. Our statutes 
specifically provide that if the Insanity Commission finds the person 
not insane, that such person shall be immediately dismissed; that if 
he is found to be insane, such insane person shall be transported te 
a state institution or provisions made for care within the county, and 
therefore the Insanity Commission exceeded its authority in granting 
a parole. We, therefore, question whether there is any legal responsi- 
bility on the attorney to whom the insane person was paroled. 


If, however, this attorney had knowledge of and consented to 
the insane patient leaving the’ state, or aided him in that regard, 
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either prior to or subsequent to the determination of the commission, 
or is in any manner or form secreting such patient so that it is im- 
possible for the orders of the Insanity Commission to be carried into 
effect, such attorney may be subject to censure. We would suggest 
that the facts pertaining to this case be forwarded to the chairman of 
the Committee on Inquiry for your judicial district for investigation. 


Commissions 


June 9, 1945 
Mr. Dean R. Sackett, Acting County Attorney, Beatrice 


You request our opinion as to the right of the county sheriff to 
collect commissions on real estate tax foreclosures. 


You point out an apparent conflict between the provisions of Sec- 
tion 33-117, R. S. Neb. 1948, which sets up the amount of commissions 
to be charged by the sheriff on all moneys received and disbursed by 
him on execution or order of sale, order of attachment, decree, or on 
sale of real or personal property, and Section 77-1912, R. S. Neb. 1948, 
which provides that the sheriff or officer conducting the sale shall not 
be entitled to any commission on the money received and paid out on 
foreclosure sales provided for herein. 


It is our opinion that there is no real conflict between these statutes 
and that they can and should be construed together in such a way as to 
harmonize their provisions. 


It is our opinion that under Section 33-117 the sheriff has the right 
to charge commissions on moneys received and disbursed by him on sales 
of real or personal property, but that Section 77-1912 provides an ex- 
ception in the case of sales of real estate in tax foreclosure proceed- 
ings brought under the provisions of Article 19, Chapter 77, R. S. 
Neb. 1943. In such tax foreclosure proceedings the sheriff is not en- 
titled to any commission, but this is an exception to the general pro- 
vision made in Section 338-117. 


Fees Serving Subpoenas 


December 11, 1946 
Auditor of Publie Accounts 


Answering your letter of November 29th, the provisions of Sec- 
tion 33-117, R. S. 1943, are quite plain as to the fees which should be 
charged by the sheriff for the serving of summons, excluding mileage, 
and may be tabulated as follows: 


Service and return for first defendant —........... 50c 
Service and return for extra defendant .. nats Oe 
QO DISH KB) ie ccccscensiaccesacsactesacaat eee tvies odes ace 50e 


We think that under a fair construction where extra copies are 
necessary to complete the service required to be made and same are 
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actually made, the sheriff should be entitled to be paid for such extra 
copies at the same rate. 


As to the serving of subpoenas, these are governed by the same 
section, 33-117, R. S. 1943, and while the section is not so clear as 
to the service of subpoenas and some doubt exists, it would be our 
opinion that under a fair construction of the statute, excluding mile- 
age, fees should be charged as follows: 


Service and return for first defendant _.............. 50c 
Service and return for extra witnesses _.._...... 25c each 
Copies, where made, one for each witness ........ 25¢ 


Living Quarters 
January 15, 1946 
Mr. Bayard T. Clark, County Attorney, Falls City 


In answer to your recent inquiry whether “the county board 
can allow the sheriff living quarters in the court house without charge, 
in addition to his salary,” Sec. 23-1105, R. S. 1943, provides that “in 
counties having a population of class (4), the county officers shall each 
receive as their annual salaries, to be paid monthly out of the general 
fund of the county, as follows: * * * sheriff, the sum of seventeen 
hundred fifty dollars * * * .” This particular section has been 
amended by the 1945 Legislature, but the change in salaries does not 
affect the present incumbent. 


In the case of Bynum v. Knighton, 137 Ga. 250, 73 S. E. 400, Ann. 
Cas. 1913 A 908, it was held that where a sheriff is ex officio jailer, the 
use of the jailer’s residence is in no sense a part of the income of the 
office, as these accommodations are furnished to enable the sheriff 
to better discharge the duties of his office. 


In Day v. Board of Commissioners of Cowley County, 71 Pac. 
(2d) 871 Kan., the court held that the county is required to furnish 
heat, light and water for jail building, including the portion occupied 
by the jailer, deputy or sheriff in charge of prisoners, and the sheriff 
is entitled to use that portion of the jail building mentioned without 
being required to pay rent to the county. 


The Nebraska Supreme Court has not definitely decided this 
matter, but in the case of Iler v. Merrick County, 147 N. W. 118, 96 
Neb. 114, it was held that where the sheriff occupies rooms in a jail 
and is required to pay a nominal sum for light and heat, he is not 
liable to the county for any claim for rent. 


The Iler case seems to frown upon the proposition of the jailer 
being required to pay rental, since such jailer must keep in close 
touch with the prisoners and is responsible for their well-being, safe- 
keeping and board. The other cases indicate that such quarters are 
furnished to enable the sheriff to more effectively carry out the duties 
of his office, and that therefore no rental should be charged. 


It is our opinion, therefore, that the county board may allow the 
sheriff living quarters in the jail without charge. 
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Mileage Fees 
November 27, 1945 
Mr. R. P. Kepler, County Attorney, Sidney 


In answer to your recent inquiry whether a sheriff may charge 
eight cents per mile for transporting an insane person to the various 
state insanity institutions and return, we offer the following. Sec. 
88-337, R. S. Neb. 19438, states: 


“The sheriff shall be allowed, for conveying a patient to 
a state hospital for the insane and returning, compensation at 
the rate of three dollars per day for the time necessarily and 
actually employed, and mileage according to the provisions 
of Sec. 33-120;” 


First of all, it is our opinion that the reference to Sec. 33-120 is 
erroneous and that the reference should have been to Sec. 33-117. 
Sec, 38-117 provides that the sheriff shall receive, as traveling ex- 
penses for each mile actually and necessarily traveled in his official 
duties, the sum of eight cents per mile. 


It is realized, of course, that Sec. 83-424, R. S. Neb. 1943, provides 
the sum of five cents per mile to the sheriff for traveling expenses in 
transporting prisoners, and Sec. 88-1010 has a similar provision for 
mileage for conveying individuals to the reformatory for men. 


Unless the various acts of the legislature provide a different 
mileage rate for various duties performed by the sheriff, then Sec. 
88-117 would be controlling. Your attention is invited to the cases 
of Smith v. Franklin County, 49 Neb. 164, 68 N. W. 381, and also 
Porter v. Merrick County, 42 Neb. 397, 60 N. W. 588. 


It should be recognized, also, that the three dollars compensation 
mentioned in said Sec, 83-337 is a fee for which the sheriff is required 
to account to the county, as provided in Drexel v. Douglas County, 62 
Neb. 862. 


Answering your specific inquiry, therefore, it is our opinion that 
the sheriff may charge eight cents per mile for transporting insane 
persons to hospitals for the insane and return, 


November 7, 1946 
Mr. Arnold Van Borkum, County Attorney, Beatrice 


We have your letter of November 4 in which you state that Gage 
County has appointed two deputy sheriffs for the principal purpose 
of collecting delinquent taxes by virtue of distress warrants. These 
deputies investigate many warrants on which collections are not made 
because persons have moved, have no property on which to levy, or 
have died leaving no estate, etc. These investigations are made so 
that these names may be stricken from the tax rolls. In the course 
of such investigation it may be necessary to do some travelling in 
order to ascertain the facts pertaining to warrants held, and you 
inquire whether or not, in making such investigations where there are 
no levies made, any mileage may be charged by such deputies for 
making such investigations, 
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In an opinion issued from this office under date of November 
29, 1943, and mentioned in your letter, it is stated that an officer 
could not charge for mileage unless such mileage is incurred in the 
actual levy of a distress warrant. We have carefully rechecked Secs. 
83-117 and 77-1720, R. S. 1948, and we find nothing in these statutes 
baa A conan indicate that our former opinion should in any way be 
modified. 


Our courts have held on quite a number of occasions that a 
public officer must perform every service required of him by law, and 
he must look to the statute for his compensation, for if the statute 
provides none then the services are gratuitous. We are of the opinion 
that under no circumstances can the sheriff or his deputies collect 
mileage: in investigations pertaining to individuals whose taxes have 
become delinquent, necessitating the issuance of distress warrants if 
there is no levy and return of such warrant. 


This office recognizes the difficulties involved in an attempt to 
clear the tax rolls of old and delinquent taxes which, because of one 
reason or another, cannot be collected. We realize further that in 
an attempt to reduce delinquent tax rolls to a minimum con »»:h 
travel might be necessary to adequately ascertain the status of 
individuals whose accounts are delinquent. Our interpretation of the 
various statutes is that under the circumstances related mileage may 
not be collected unless the distress warrants are actually ievied. The 
remedy is for the legislature. 


COUNTY SUPERINTENDENT 


Appointing Attendance Officer 
July 138, 1946 
Mr. Straight Townsend, County Attorney, Gering 
You request our opinion as to whether or not a county super- 
intendent of schools who, under Sec. 79-1921, R. S. 1948, has power 
to appoint an attendance officer for the county, may appoint himself 


as such attendance officer and receive an additional salary for such 
duties. 


It is our opinion that a county superintendent of schools may 
not appoint himself attendance officer, and that even though he per- 
forms the duties of such officer, he is not entitled to any compensa- 
tion therefor in addition to his regular salary as county superintend- 
ent of schools. It is generally held to be contrary to public policy 
to permit an officer having appointing power to use such power as 
a means of conferring an office upon himself. 42 Am. Jur, 955, Sec. 97. 


Appointing Visiting Supervisor 
July 29, 1946 
Hon. Wayne O. Reed, Superintendent of Public Instruction 
You inquire as follows: 


“In your opinion does the county superintendent of 
schools have authority to appoint a visiting supervisor for 
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the schools of his county? If your answer is in the affirma- 
tive, would that individual be required to hold a certificate? 


“We are asking this question for the reason that a 
Nebraska county superintendent has in mind the idea of 
appointing a visiting supervisor for his county and wants 
that person to be eligible for the provisions of the Nebraska 
Retirement Law.” 


We find no statute giving the county superintendent of schools 
specific authority to appoint a visiting supervisor, or any officer 
or assistant other than a county attendance officer, as provided in 
Sec. 79-1921, R. S. 1948. 

However, the lack of statutory authority to make such appoint- 
ment does not mean that the county superintendent is prohibited from 
making such appointment if it appears to be reasonably necessary to 
enable him to perform the duties of-his office. 43 Am. Jur. 219, Sec. 
461. I am of the opinion that the county superintendent cannot com- 
pel the county board to pay the salary of such an appointee, but if 
the county board is willing to authorize such appointment, I am of 
the opinion that it is not illegal. 


I am also of the opinion that where such assistant is required 
to assist the county superintendent in performing duties imposed upon 
the county superintendent by law, that such assistant must have the 
same legal qualifications as the county superintendent himself, which 
includes the requirement that he hold a Nebraska initial administrative 
and supervisory certificate. I believe that such qualification would 
aes him eligible for membership in the Nebraska School Retirement 

ystem. 


Vacancy 
January 24, 1945 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 


You state that the County Superintendent of Perkins County re- 
signed, leaving a vacancy which was filled by the Board of Commission- 
ers, who appointed a person who does not hold an initial administrative 
and supervisory certificate, as required by Section 79-1501, Rev. St. 
1948. You inquire whether you may accept the reports from an 
officer acting under these circumstances, which reports are a basis 
for the distribution of various state funds which are administered by 
your department. 


If the person referred to was duly appointed by the Board of 
Commissioners of Perkins County, has assumed the office of county 
superintendent, is performing the duties of said office, and is recognized 
by the public as being the county superintendent, we believe that she 
is, at least, a de facto officer. As a de facto officer all of her official 
acts are valid and it is our opinion that you may recognize all reports 
properly presented to you the same as though she were a de jure 
officer. 
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COUNTY TREASURER 


Collection Fees 
August 15, 1946 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh 
You say: 


“Section 33-114 of 1948 Compiled Statutes provides that 
all fees on collection of County Funds by the County Treasurer 
shall be deducted from the County General Fund. 


“My question is this: Should fees on the collection of 
funds by the County Treasurer for the County Fair, Weed 
Control District, Soldiers’ and Sailors’ Relief, and Mothers’ 
Pensions be deducted from the County General Fund?” 


Originally the county treasurer’s office was a fee office, and he 
was permitted to retain his salary and certain allowances from the 
fees which he collected and was required to pay in the balance remain- 
ing to the county treasury. 


The county treasurer’s office is now entirely upon a salary basis, 
and the fees received by him must be credited to the general fund 
of the county. (Compare Sec. 33-113 and Sec. 33-130, R. S. 1943.) 
It is therefore quite apparent that fees on funds collected by the county 
treasurer for county purposes, no matter into what special fund the 
collections may pass and be accounted for, are covered into the 
county general fund. 


This being true, it is logical that these collection fees should be 
deducted from the county general fund rather than from the specific 
funds into which the collections made may pass. 


Collection of funds by the county treasurer for the county fair, 
soldiers’ and sailors’ relief, and mothers’ pensions are all made by 
virtue of special levies made by the county board. See Secs, 2-201, 
80-102, and 77-1604, R. S. 1943. 


Your interrogatory as to the collection of funds for weed con- 
trol districts poses the question as to whether funds for such districts 
are within the term “county funds” in the last sentence of Sec. 
33-114, R. S. 1948, which provides: “All fees on collection of county 
funds shall be deducted from the county general fund.” 


By ‘weed control districts’ we assume that you mean “weed 
eradication districts’ such as are mentioned and described in Art. 9, 
Chapt. 2, R. S. 1948. Such districts are permitted to make assess- 
ments against the lots and lands in the districts, and it is the duty 
of the county treasurer to collect such assessments in the same 
manner as other taxes against real estate where the same have not 
been paid to the treasurer of the district on or before the 15th day of 
October of the year in which the same are levied and assessed. See 
Secs. 2-939 and 2-940, R. S. 1943. 


If the weed eradication district is county-wide, we believe that the 
collections made might be deemed county funds, even though the county 
treasurer is required to turn over the funds collected to the treasurer 
ef the district. (Compare State v. Cornell, 54 Neb. 647, 75 N. W. 25.) 
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Where, however, the weed eradication district is not coextensive 
with the county, it would not seem to us that the funds in question 
could be regarded as county funds, even though the treasurer acts as 
their custodian. The situation presented is not unlike that presented 
in the Cornell case where the county treasurer was not permitted to 
charge for collecting school moneys even though collected and turned 
over to the school districts, the statute excepting school funds. 


Warrants—Issuing Duplicate 
July 30, 1946 
Mr. Bayard T. Clark, County Attorney, Falls City 
You write: 


“On the date of January 1, 1945, the First National 
Bank of Omaha requested the County Treasurer to stop pay- 
ment on coupon numbers six to ten, due August 1, 1944, on 
bonds on School District No. 59, of Richardson County, for the 
reason that the coupons had been lost in the mail, the amount 
being $75.00. The Pearl Assurance Company who insured the 
bank against the loss of these coupons reimbursed the First 
National Bank of Omaha, and now asks the County Treasurer 
to reimburse the Insurance Company for the lost coupons. The 
County Treasurer has refused to reimburse them unless they 
ean produce the coupons. They came back with the enclosed 
letter asking the County Treasurer to issue a warrant for the 
amount of the loss upon their giving an open penalty indemnity 
bond in lieu of the coupons. 


“The only provision that I can find in the law for 
anything of this kind is the issuance of a duplicate warrant 
to replace a lost warrant as shown in Section 77-2215, which 
provides that the holder of the original warrant can make an 
affidavit to the effect that he was the owner of the warrant, 
and shall file an indemnity bond conditioned to refund any 
money by him or his assigns received on such duplicate in 
case of presentation and payment of the original warrant. 
I do not know if this same procedure might cover a lost 
coupon on a school bond for which the County Treasurer has 
collected the interest. Can you give me an opinion on this 
matter or suggest some method by which the Insurance Com- 
pany might be reimbursed?” 


I am unable to find any statute governing such situations as you 
have described. It is a well-recognized rule of law, however, that the 
accidental or unintentional loss or destruction of a written instrument 
does not ordinarily change or impair the rights and obligations of 
the parties thereto. 38 C. J. 249, Sec. 2; 34 Am. Jur. 591, Sec. 4. 
There seems to be no reason to doubt that the owner of these lost 
coupons, or other proper party, could go into court and, upon proper 
showing of their loss and furnishing of a bond of indemnity, could 
compel payment of such lost coupons. This being true, I can see no 
good reason why they cannot be paid without the necessity of resort- 
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ing to a court action, The procedure provided in Sec. 77-2215, R. S. 
1943, in the case of lost warrants, seems to me to be applicable to the 
case you have described and will, if followed, give the county treasurer 
adequate protection, and is the procedure ordinarily followed in cases 
of this nature. See 8 Am. Jur. 732, Sec. 62; Kirkwood v. First National 
Bank, 40 Neb, 484, 58 N. W. 1016, 24 L. R. A. 444, 


CLERK OF THE DISTRICT COURT 


Copies of Records 
December 5, 1945 


Mr. Charles H. Yost, County Attorney, Fremont 


You inquire “whether or not the clerk of the district court can 
furnish certified copies of divorce decrees to the Veterans Adminis- 
tration, Red Cross, or other charitable organizations without making 
the usual charge therefor.” 


Sec. 84-712, R. S. Neb. 19438, states in part as follows: 


“Provided, when it shall be requested by any claimant 
before the United States Veterans’ Bureau or any claimant 
before the United State Bureau of Pensions, his or her 
agent or attorney, that certified copies of any public record 
be furnished for the proper and effective presentation of any 
such claim in such bureau, the officer in charge of such public 
records shall furnish or cause to be furnished said claimant, 
his or her agent or attorney, a certified copy thereof free of 


charge.” 


It is our opinion that when a request is made for certified copies of 
public records by either one of the above-mentioned bureaus, it can 
be presumed that such bureaus are acting for and as the agent of 
a veteran claimant, and free certified copies of public records should 
be furnished. In the event that a claimant personally makes a request 
for such copies, he must show to the satisfaction of the clerk that he 
has a claim pending before either one of these bureaus. In the event 
that the Red Cross, or other organization, makes such request, the 
clerk should demand proof that such organization is acting as agent 
or attorney for a claimant who has a claim pending in one of the 
bureaus above stated. 


In this connection we believe it to be common practice that the 
local Red Cross agencies, in many instances, act for claimants or for 
the Veterans’ and Pensions Bureau in making local investigations, and 
it is believed that whenever a letter from either one of these bureaus 
to the local Red Cross agency is presented to the clerk of the district 
court and request made for furnishing certified copies of public records 
free of charge, such request should be granted. 


It is our opinion, therefore, that if a request is made to the 
clerk of the district court by either the Veterans’ Bureau or the Bureau 
of Pensions for certified copies of public records, under the above- 
mentioned statute such clerk is authorized to furnish such copies free 
of charge. Beyond this the clerk should satisfy himself that the 
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individual or agency making the request is either a proper claimant 
or is a proper agent of a claimant who is prosecuting a claim before 
either one of the above-mentioned bureaus. We trust this answers 
your inquiry. 


Real Estate Broker 
December 16, 1946 
Mr. Joseph Ach, County Attorney, Friend 


In your recent lettetr you ask our opinion as to whether a Clerk 
of the District Court may hold a real estate broker’s license or an. 
agency for an insurance company. 


Section 81-875, R. S. 1948: 


“Any person, desiring to act as a real estate broker or 
real estate salesman, must file an application for a license 
with the commission. The application shall be in such form 
and detail as the commission shall prescribe, setting forth the 
following: (1) The name and address of the applicant or the 
name under which he intends to conduct business and, if the 
applicant be a partnership, the name and residence address of 
each member thereof and the name under which the partner- 
ship business is to be conducted; and, if the applicant be a cor- 
poration, the name and address of each of its principal officers; 
(2) the place or places, including the city, town or village with 
the street and street number, if any, where the business is to 
be conducted; and (8) such other information as the commis- 
sion shall require.” 


Nor do we find any restrictions as to the Clerk of the District Court 
holding any agency for an insurance company and we are therefore of 
the opinion that a Clerk of the District Court may qualify as a real 
estate broker or an insurance agent. 


COUNTY BUDGET 


Bond Issues 
March 29, 1946 
Mr. Elmer F, Witte, County Attorney, Pawnee City 


Taking up your interrogatories in the order propounded we find 
nothing in the terms of Chapter 44, Laws of 1945, to indicate that 
same in any manner limits, amends or affects the provisions of Section 
68-117, R. S. 1943. There have been statutes passed by the legis- 
lature where a levy in addition to the ordinary levy of the county for 
current expenses was permitted to be made and where the statu- 
tory, but of course not the constitutional, limitation might be exceeded. 
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But these statutes, so far as our memory goes, have always clearly 
expressed that intention in the statute itself. We would, therefore, 
be of the opinion that the county in acquiring the poorhcuse under 
Chapter 44 of Laws of 1945 may not exceed the constitutional or 
statutory limitations so far as taxation may be concerned. 


In our opinion neither the constitutional and statutory limitations 
nor the provisions of the budget law would govern the submission to 
the voters of the county of the question of issuance of bonds for 
that purpose as Chapter 44, Laws of 1945, provides. 


You ask if the question might be placed on the ballot at the next 
primary election. The primary election, of course, is not a general 
election, but we know of instances in which the election officers charged 
with conducting the primary election have been authorized and 
empowered to conduct a special election at the same time, keeping, of 
course, their poll books and ballots of the special election separate 
from those of the primary. To our knowledge this has not been passed 
on by our supreme court, but it would appear to us that doubtless the 
supreme court would sustain such procedure on the theory that due 
notice was given and no one was deprived of the right to vote. 


As to the budget law, we believe that this must be strictly com- 
plied with. The purpose of the law is to act as an appropriation of tax 
money and it should not be evaded. 


An examination of the law will disclose that if there is a pro- 
vision in a bond issuance for the retirement of any portion of the 
bonds or the payment of interest thereon that this must be set out in 
the annual budget. While, of course, the bonds might be sold when 
and as issued and the poorhouse paid for out of the avails of the sale 
cf these bonds, still such moneys as are necessary to be raised by 
taxation for the retirement of any portion of the bond issue or the 
payment of interest thereon should be included in the budget. 


It might be possible to so frame the proposal for the bonds that 
funds raised by taxation would not be required until the next annual 
budget, but if this is not possible it would seem to us that the pro- 
visions for amendment of the county budget in case of emergencies 
would probably be sufficient to authorize the-amendment of the present 
budget so that funds derived from taxation for the current fiscal 
year could be applied as soon as the same are available. 


COUNTY FUNDS 


Division of Gasoline Tax Funds 
September 7, 1946 
Mr. John M. Neff, County Attorney, Lexington 


We have your letter of recent date requesting an interpretation 
of the statutes relative to the division of gasoline tax, motor vehicle 
registration and license fees between the commissioner districts of 
your county. 


We have made a careful search of the statutes and do not find 
any provision authorizing or requiring a division of the funds from 
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the sources mentioned between the commissioner districts. Sec. 
60-318 R. S. 1943 provides in substance that motor vehicle registration 
fees shall be placed in a fund to be known as the “Highway Fund”, 
by the county treasurer. Sec. 39-606 R. S. 1943 provides in substance 
that a representative of the Department of Roads and Irrigation shall 
meet with the county board each year and budget, not to exceed 75% 
of all motor vehicle registration fees collected, the amount necessary 
for the maintenance of the state highway system lying within the 
county; the county treasurer, after this amount has been certified 
to him, shall then set aside said amount out of the highway fund 
in a fund to be known as the state highway fund; Sec. 39-607 R. S. 
1943 provides that all money not otherwise taken from the highway 
fund shall be credited to the county road dragging fund and shall be 
used for road dragging, road dragging equipment, for strawing, claying, 
stable littering, and graveling and any unexpended balance may be 
used for construction. 


As to the county’s share of the gas tax Sec. 66-423 R. S. 1943 
contains specific direction as to how and the proportion of, the money 
shall be credited to various funds of the county and the use to which it 
shall be put by the county. 


It is noteworthy that there is no provision in any of these statutes 
as to a division of the county funds between the commissioner districts. 
Sec. 39-237 R. S. 1943 has reference only to funds raised by a road 
tax and it further provides that such fund shall be divided equally be- 
tween the commissioner districts but this section would not control the 
disposition of funds from the sources mentioned. 


You further state that one of your county commissioners is not 
satisfied with the division of the funds as made by the county board. 
Sec. 23-106 R. S. 1943 provides as follows: 


“The county board shall manage the county funds and 
county business except as otherwise specifically provided.” 


While as stated above there is no statute authorizing or requiring 
a division of the funds from the sources mentioned between the com- 
missioner districts yet we cannot say that such divisions regularly made 
by the county board would be unlawful unless it was so grossly in- 
equitable as to shock the conscience. The powers granted by the 
above section are very broad and all inclusive and we are inclined to 
hold that any reasonable action taken by the board would be sustained. 
There is no appeal from this action of the board, the only remedy 
available to the dissatisfied commissioner might possibly be to have it 
reviewed by a petition in error in the district court. 


Change of Government—Unexpended Balances 
October 15, 1946 
Mr. Paul H. Bek, County Attorney, Seward 


We have your letter of recent date in which you say that your 
county will soon vote on changing from a supervisor to a commissioner 
form of county government and request an opinion as to the proper 
disposition of unexpended balances after payment of all indebtedness 
of the township. 
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|‘ We think Sec. 23-299, R. S. Supp., 1945, is the controlling statute, 
and it provides in part as follows: 


« * * * The board shall have full and complete power to 
settle all the unfinished business of the towns as fully as 
might have been done by the town itself, and dispose of any 
and all property belonging to such towns, the proceeds of 
which, after paying all indebtedness, shall be disposed of by 
the county board for the benefit of the taxable inhabitants 
thereof by such board crediting all unexpended balances of said 


towns to the district road found, and in no other manner. 
* K OD 


You will note that the new county board is authorized to dispose 
of the property of the township, the proceeds of which, after paying 
indebtedness, shall be disposed of, for the benefit of the taxable in- 
habitants of the township, by crediting same to the district road fund. 


If the taxable inhabitants of a township are to receive the benefit 
of the disposal of township property by having the unexpended balance 
of the proceeds of such sale credited to the district road fund, then 
the above statute must be construed to mean the district road fund of 
the road district within the township; if there be more than one road 
district in the township, then said unexpended balance should be 
credited proportionately among the road districts. 


Matching Funds—Highway Purposes 


September 20, 1946 
Hon. Wardner G. Scott, Department of Roads and Irrigation 


We have your request for an opinion as to the authority of a 
county to use certain county funds for matching federal funds in 
the construction of Federal Aid Secondary Highways established pursu- 
ant to the 1944 Federal-aid Highway Act in the following circum- 
stances: 


“In one instance, the County desires to use inheritance 
tax funds from the County’s general fund, the inheritance 
tax funds having been transferred to the general fund at a 
prior date. 


“In the second instance, the County desires to use gas 
tax funds for the above purpose, which were apportioned to 
them for use in the maintenance and construction of county 
roads.”’ 


The 1945 session of the legislature enacted L. B. 234, which now 
appears as Sec. 77-1605.01, R. S. Supp. 1945. This statute authorizes 
county boards to levy a tax of not to exceed one mill on the dollar 
upon the actual value of all the taxable property in the county, except 
intangibles, for the purpose of raising funds for federal matching in 
the construction and improvement of secondary feeder roads in the 
county and for no other purpose, nor can the fund so raised be trans- 
ferred to any other fund of the county. 
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Now your two specific instances may be resolved into one question, 
i. e., is federal participation in projects contemplated in L. B. 234 
limited to the amount raised by the one mill levy authorized? 


We have carefully examined Public Law 521, 78th Congress, as 
to this question and find no restriction therein which would limit 
federal participation in such projects solely to the proportion of the 
fund raised by the one mill levy. While such one mill levy must be 
used exclusively for such projects, any other county funds lawfully 
available for county road work may also be used and federal participa- 
tion under the contract authorized by P. L, 521 should be assured so 
long as the terms thereof are otherwise fulfilled. 


Transfer of Funds 
August 24, 1945 
Mr. Guy E, Tate, County Attorney, Papillion 


In your recent letter you raise the question as to the proper use 
of surplus funds after “road improvement District Bonds have been 
fully paid.” 


Sec. 28-333 R. 8. 1943 provides: 


“The county board of the several counties of the state may 
appropriate to the county general fund any county sinking 
fund in the county treasury not levied for the payment of any 
bonded indebtedness; also any county moneys from whatever 
source, excepting the moneys levied for school purposes, that 
remain on hand in the county treasury and are no longer re- 
quired for the purposes for which same were levied; Provided, 
the county commissioners of the several counties in the state, 
not under township organization, may appropriate any un- 
expended balance remaining in the county treasury to the 
credit of any such precinct, (such balance having accrued by 
reason of taxes collected from a precinct levy for the payment 
of bonds, after such bonds are paid), to the school districts 
within such precinct, apportioning such unexpended balance to 
the several school districts in the said precinct according to the 
property valuation of the several school districts, as found 
by the assessor for the year next preceeding such appropria- 
tion. Where such unexpended balance accrued by reason of 
taxes collected from a precinct levy for the payment of bridge 
or irrigation bonds, the county boards of the several counties of 
the state, not under township organization, may appropriate 
such unexpended balance remaining in the county treasury to 
the credit of the road fund of the commissioner district of 
which such precinct forms a part, to be expended for the 
improvement of roads, within the limits of such original pre- 
cinct wherein such taxes were collected.” 


And we are of the opinion that you are correct in your analysis 
that unless they were “bridge or irrigation bonds” for which the levy 
was made, the county commissioners may appropriate any unexpended 
balance to the school districts within the precincts which carried the 
levy. 
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July 30, 1946 
Mr. Walter G. Huber, County Attorney, Blair 


We have your request for an opinion concerning the following 
inquiry: Assuming that there are no unpaid obligations of the county, 
may a portion of the delinquent tax sinking fund be transferred to 
the county fair fund and the county ditch fund in arriving at the proper 
figure in the budget? 


The authority for the county board to transfer any sinking fund 
in the county treasury which is available is contained in Sec. 23-333, 
R. 8. 1943. Sec. 23-334 authorizes the county board to transfer any 
unexpended balance in the county general fund at any time to any 
other county fund when the interests of the county seem to demand 
such transfer; however, in no case should the transfer reduce the 
general fund below the sum of two thousand dollars. In Sec. 77-1709, 
R. S. 1948, we find this: 


«* * * Tf, and when, the obligations are all paid, any re- 
maining balance in said delinquent tax sinking fund may be 
used for any county purpose permissible under the laws of this 
state.” 


It, therefore, seems clear that the county board has the authority 
to make the transfer of these funds and to consider them in the 
preparation of the budget for the current year. 


You further ask whether, if such transfer could be made, the 
amount transferred plus the cash on hand could be made equal to 
the amount needed for 1946. 


We think this situation is controlled by Sec. 23-910, R. S. Supp., 
1945, which contains the provision that the operating reserve.in no 
event shall be more than fifty per cent of the total expenditures for 
said fund during the last-completed fiscal year. 


Obviously then, this amount which you transfer from the sinking 
fund would be an operating reserve within the meaning of the statute, 
and, therefore, it could not equal the amount needed for 1946. 


November 12, 1946 
Mr. Arthur W. Kummer, County Attorney, Columbus 
You write: 


“Our 4-H County Fair is each year in August which, of 
course, is long before the $2,000.00 levied for that purpose 
has been paid in by the Tax Payers, and which necessitates 
the transfer of funds from some other account in order to 
enable the Fair to obtain their money for the Fair. This year 
the County Board by motion transferred $1,000.00 from the 
Delinquent Tax Sinking Fund to the County Fair Fund. Now 
the question has been raised as to whether or not this $1,000.00 
should be—or in this or other instances must be—paid back 
into the Delinquent Tax Sinking Fund out of the money 
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levied and collected for the Fair Fund (or such other fund for 
which the money may have been used).” 


I do not find any statutory authority for the transfer of money 
from the Delinquent Tax Sinking Fund to the County Fair Fund as was 
done in this case. Surplus funds remaining in any county sinking fund 
may be transferred to the General Fund after they are no longer re- 
quired for the purposes for which levied (Sec. 23-333, R. S. 1943) and 
unexpended balances remaining in the General Fund in excess of 
$2,000.00 may be transferred to another fund (Sec. 23-334, R. S. 
1943), but neither statute applies to the situation your letter presents. 


The provisions of the County Budget Act require that all funds 
for county activities must be “appropriated” and when appropriated for 
a particular purpose can be used for no other purpose. I call your 
attention to Sec. 23-912, R. S. 1948, which is as follows: 


“The funds to be raised by taxation or otherwise, as pro- 
vided and allowed in said budget, for the various offices, depart- 
ments, activities, and funds of the county shall, upon the 
adoption of the budget, be deemed to be and be appropriated 
to the various offices, departments, activities, and funds as 
provided in said budget, and shall be used for no other pur- 
pose.” 


It was the evident intent of the legislature to prohibit the trans- 
fer of moneys from one county fund to another unless such transfer 
was specifically authorized by law and the appropriation duly made in 
the county budget. 


See. 77-1709, R. S. 1948, provides that unappropriated delinquent 
taxes collected by the county treasurer shall be paid into a fund known 
as “Delinquent Tax Sinking Fund,’ and “shall be used only to pay 
any unpaid obligations, other than county bonds, lawfully incurred 
either in the fiscal year for which such tax was levied or in any prior 
fiscal year, so long as there are any such lawful obligations unpaid. 
If, and when, the obligations are all paid, any remaining balance in 
said delinquent tax sinking fund may be used for any county purpose 
permissible under the laws of this state.” (Emphasis supplied.) 


It is obvious that the expenses of the 1946 county fair could not 
have been incurred during the fiscal year for which any delinquent taxes 
were levied or during any year prior thereto. Assuming that all such 
obligations have been paid, any balance remaining in said fund may be 
used for any permissible county purpose, but, in that event, it should 
have been included in the annual budget of your county as an unex- 
pended balance, under Secs. 23-903 and 23-904, R. S. Supp. 1945, and 
appropriated to the County Fair Fund. Your letter does not disclose 
that this was done. 


I believe that the proper procedure would be that your county 
board direct the county clerk to draw warrants on the county treasurer 
for the payment of the claims against the County Fair Fund as pro- 
vided in Secs. 23-131, 23-132, R. S. 1948, and if there are not sufficient 
moneys to the credit of this fund to pay them, the warrants should 
be registered as provided in Sec. 77-2203, R. S. 1943. Of course, the 
Delinquent Tax Sinking Fund should be reimbursed to the extent that 
money was taken from it to pay these claims, and such reimbursement 
should be from moneys collected for the County Fair Fund. 
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Warrants Issued Against Fund 


May 25, 1945 
Mr. James G. McIntosh, County Attorney, North Platte 


You inquire whether or not the County Board may legally expend 
during the first seven months of the fiscal year more than one-half of 
the amount provided for a particular fund in the annual budget. 


If there is money in the treasury to the credit of the fund in 
excess of 50 per cent of the amount provided for that fund in the 
budget, the County Board may issue warrants against that fund in 
excess of 50 per cent of the total amount budgeted and up to the 
amount of money in the treasury for that fund prior to the date the 
tax levy is made in August; but they cannot issue warrants for more 
than 50 per cent of the amount provided in the budget prior to the 
date the tax levy is made in August unless the money is in the 
treasury. See Section 28-132, Revised Statutes 1943. 


July 29, 1946 
Mr. Elven A. Butterfield, County Attorney, Neligh 
We have yours of recent date in which you say: 


“When the county has set up a budget for a certain fund 
for the year, does the official for whom the amount was bud- 
geted have the authority to withdraw all of the fund in full 
at once, or must it be drawn as used, and under the super- 
vision of the county board by a claim or claims properly filed 
and allowed by the county board.” 


Officers for whom an appropriation is made in the county budget 
are officers of the county. They act for and on behalf of the county; 
or, in other words, the county acts through its officers. 


Sec, 23-106, R. S. 1948, provides: 


“The county board shall manage the county funds and 
county business except as otherwise specifically provided.” 


Sec. 28-109, R. S. 19438, provides: 


“The county board shall have power to examine and 
settle all accounts against the county, and accounts concerning 
receipts and expenditures of the county.” 


See Cass County v. Sarpy County, 88 Neb. 435, 119 N. W. 685. 


The county expends public money by following the provisions of 
the statutes which require that a detailed and verified claim. be filed 
with the county within ninety days from the performance of the work 
or furnishing of material. Sec. 23-135, R. S. 1948. This claim is con- 
sidered by the county board, and if allowed, the county board directs 
the county clerk to draw a warrant on the county treasurer in payment 

thereof. Sec. 23-131, R. S. 1943. 


It is further provided in Sec, 23-182, R. S. 1948, that “The 
county board, after the adoption of the annual county budget, may 
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issue warrants against the various funds provided for in said 
budget... .” 


We have carefully considered the county budget act and find 
no provision thereof which would permit or authorize the turning 
over to the officer for whom budgeted the entire amount appropriated. 
On the contrary, the budget act contains provisions which specifically 
negative any such intent of the legislature. The power of revision of 
the budget by the county board after the budget is adopted (Sec. 
23-918, R. S. Supp. 1945); the power of the county board to expend 
eny balance of cash on hand in any fund after July 1 of each year, 
with certain limitations (Sec. 23-914, R. S. Supp. 1945). 


Considering all of the pertinent statutes together, it seems clear 
that the adoption of the budget by the county board merely appropri- 
ates to the officer the amount of public money he may cause to be 
expended in the administration of his office, but it must be expended 
by the filing of claims, an allowance thereof by the county board, and 
the issuance of a warrant in payment thereof. 


SALARIES AND EXPENSES 
Convention Expenses 
March.19, 1946 
Mr. Arthur A. Weber, County Attorney, Bassett 


We have your letter requesting the opinion of this office in which 
you say: 


“Please advise if the expenses of county officers in at- 
tending state conventions, district meetings, etc., relative to the 
business of the county, or presumably educational meetings 
called for the purpose of instructing said officials to better 
perform their duties, should be paid by the county, on claim 
duly filed by said officer?” 


The statutes provide that the powers of the county shall be 
exercised by the county board, Sec. 23-103, R. S. 1948, which board 
may make all contracts and do all other acts in relation to the property 
and concerns of the county necessary to the exercise of its corporate 
powers, Sec. 23-104, R. S. 1943; and further, that the county board 
shall manage the county funds and county business except as other- 
wise specifically provided, Sec. 23-106, R. S. 1943; and shall have power 
to examine and settle all accounts against the county and accounts 
concerning receipts and expenditures of the county, Sec. 23-109, R. S. 
1948; and shall have power as a board, or as individuals, to perform 
such other duties as may from time to time be imposed by general 
law, Sec. 23-116.02, R. S. 1943. 


These statutes clothe the county board with very broad powers 
in the discharge of official duties and, generally speaking, the allow- 
ance of expenses as indicated in your inquiry lies within the discretion 
of the county board. This view is supported by Berryman v. Schal- 
ander, 85 Neb. 281, 122 N. W. 990, in which case a county attorney 
filed claim for expenses which he incurred in the investigation and 
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prosecution of criminal cases within the county. Then, as it does now, 
the statute authorized the payment of expense incurred by a county 
attorney when his duty required him to engage in the handling of law 
business for the county or state in other counties, but the claim filed 
by the county attorney in the above case did not fall within the terms 
of the statute. In the opinion the court says: 


“The only question involved in this action is the power 
of the county board to allow plaintiff’s claim. * * * That such 
action of the county board should be sustained unless clearly 
prohibited by express statute is too plain to require discussion. 
We know of no statute which prohibits it... .” 


“Section 4440, Ann. St. 1907, in defining the powers of 
a county, gives the county power ‘to make all contracts and 
to do all other acts in relation to the property and concerns 
of the county necessary to the exercise of its corporate 
powers.’ In construing this provision of the statute and de- 
termining the meaning of the word ‘necessary’ therein, in 
Lancaster County v. Green, 54 Neb. 98, we held: ‘(1) A board 
of county commissioners, in addition to the powers specially 
conferred by statute, has such other powers as are incidentally 
necessary to enable such board to carry into effect the powers 
granted. (2) The word “necessary” considered, and, in respect 
to the implied powers of boards of county commissioners, held 
to men no more than the exercise of such powers as are 
reasonably required by the exigencies of each case as it 
arises.’ In the opinion (p. 103) we said: ‘The county com- 
missioners, therefore, are clothed not only with the powers 
expressly conferred upon them by statute, but they also pos- 
sess such powers as are requisite to enable them to discharge 
the official duties devolved upon them by law. It was not prac- 
ticable in advance to enumerate all the powers which the board 
of county commissioners might be permitted to exercise. To 
cover all contingencies very general language was employed, 
and from this consideration it necessarily results that the 
question whether or not the board has exceeded its powers 
must be determined upon the circumstances of each case as 
it arises.’”’ 


and held: 


“A county board or board of county commissioners are 
clothed not only with the powers expressly conferred upon 
them by statute, but they also possess such powers as are 
requisite to enable them to discharge the official duties devolved 
upon them by law.” 


“The matter of allowing a sum to the county attorney to 
cover actual necessary expenses incurred while investigating 
and prosecuting criminal cases and defending cases brought 
against the county is within the sound discretion of said board, 
and said board may, in the exercise of such discretion, lawfully 
allow and reimburse the county attorney for such 
expenditures.” 


In passing on such claims, the county board acts in a quasi-judicial 
capacity, Mitchell v. Clay County, 69 Neb. 779, 96 N. W. 673, Red 
Willow County v. McClain, 128 Neb. 209, 242 N. W. 423, and unless 
appealed from cannot be disturbed, Hansen v. Cheyenne County, 139 
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Neb. 484, 297 N. W. 902; in other words, unless appealed from the 
allowance by the county board may not be collaterally attacked in 
another action nor could the recipient be required to repay the allow- 
ance to the county. 


In answers to your further inquiries, we believe that when sey- 
eral officers travel together in one motor vehicle, only one mileage 
allowance should be made. The mileage rate should be found and 
determined by the county board unless such rate is fixed by an existing 
statute. The board and lodging expense should be a resonable amount, 
but in no event to exceed the amount actually paid by the officer. 


County Commissioners and Supervisors 
July 11, 1945 
Mr. Arthur W. Kummer, County Attorney, Columbus 


Reference is made to your inquiry of July 3, asking for our con- 
struction of L. B. 299 of the 1945 Session of the Legislature, which 
is amendatory of Sec. 33-128, Rev. St. 1943. You state that your 
county falls within the class of counties having a population of between 
tweleve thousand and twenty-two thousand under township organiza- 
tion and ask specifically if the provisions of L. B. 299 constitute an 
inerease in compensation for the members of the county board within 
the prohibition of the constitutional provisions controlling such a 
situation. 


Sec. 33-128 of the Rev. St. 1943 provides in part as follows: 


“Members of county boards shall each be allowed for the 
time they shall be necessarily employed in the duties of that 
office the sum of five dollars per day and five cents per mile to 
be paid out of the general county fund; . . . provided, further, 
the total maximum amount of compensation, including mile 
age and per diem, to be paid or drawn by any member of the 
board, except as hereinafter provided, shall not exceed the 
following amounts per annum; ... in counties under town- 
ship organization having twelve thousand or more and less 
that twenty-two thousand inhabitants, eight hundred dollars; 

’ 


This is the statutory authority for the payment of compensation to 
the county board members as it appeared prior to the enactment of 
L. B. 299. It is readily apparent from this statute that the total maxi- 
mum compensation that board members could draw was eight hundred 
dollars, which included mileage, but the statute is also clear that if a 
board member put in the time, he would be entitled to draw a maximum 
of eight hundred dollars per year, even though he had no mileage 
whatever; mileage is not compensation, it is reimbursement of expenses 
to which the officer is incident in the fulfillment of his official duties. 
We are of the opinion that the salary fixed for the board members 
is contained in the first sentence of the quoted statute, that is, five 
dollars per day for each day the member shall be necessarily employed 
in the duties of his office, 
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L. B. 299, which is amendatory of the above-quoted statute, pro- 
vides in part as follows: 


“Members of county boards shall each be allowed for 
the time they shall be necessarily employed in the duties of 
that office the sum of five dollars per day and five cents per 
mile to be paid out of the general fund of the county; * * * 
and provided still further, the total maximum amount per diem 
compensation, to be paid or drawn by any member of the 
board, except as hereinafter provided, shall not exceed the 
following amounts per annum: .. . in counties under town- 
ship organization having twelve thousand or more and less 
that twenty-two thousand inhabitants, eight hundred dollars; 


* * * 9) 


The amending act, therefore, does not change the compensation to be 
drawn by a member of your county board. He still draws five dollars 
per day for each day in which he is necessarily engaged in the ful- 
fillment of his official duties; he could have drawn a maximum of eight 
hundred dollars per diem under the former statute, the difference 
being that under the former statute his maximum compensation in- 
cluded mileage and his present compensation is exclusive of mileage. 


We are of the opinion, therefore, that your county commissioner’s 
salary has not been increased during his term of office within the 
meaning of Art. III, Sec. 19 of the Constitution of Nebraska, and that, 
therefore, the new compensation may be made effective as soon as 
L. B. 299 becomes effective, which is August 10, 1945. 


July 19, 1945 
Mr. Edgar Ferneau, County Attorney, Auburn 


We have your communication of recent date, requesting our 
opinion with reference to salary of your county commissioners. You 
state that Nemaha County has a population of over 12,000 and less 
than 18,000 and is under commissioner form of government. The ques- 
tion raised is as to whether your commissioners are entitled to the 
salary provided by statute, plus five dollars per day for each day the 
commissioner is actually employed in directing road work in his 
district. 


The salary of the county commissioners is contained in Sec. 33-128 
of the 1943 Rev. St. This section was amended by L. B. 299, passed 
by the 1945 Legislature, which becomes effective August 10, 1945. 
Sec. 33-128 of the 1943 Rev. St. provides in part that ‘‘the total maxi- 
mum amount of compensation, including mileage and per diem,” shall 
be so much. L. B. 299 amends this by eliminating the words “‘including 
mileage.’’ The basic pay for the county commissioner is left the same, 
five dollars per day. The maximum that he may draw is left the same, 
in your county $1300, and in addition to this, he is entitled to mileage. 


We have recently had this problem before us and rendered an 
opinion holding that this was not such change in salary as would be 
prohibited by the Constitution, and that the change in payment be- 
comes effective as of the effective date of the act. 
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As to the pay for directing road work in his district, we cite you 
the case of State, ex. rel. Maltman, v. Adams County, 119 Neb. 826, 
231 N. M. 29. In this case the Supreme Court held that under the 
statute the commissioner was allowed five dollars a day for each day 
he was actually employed in directing road work in his district, but 
held, however, that this payment was conditioned upon there being 
funds available in the road district for which the work was done, 
from which such compensation could be paid, and this case further 
holds that in the actual direction of road work, the county commissioner 
is not entitled to mileage, the five dollars per day being his compensa- 
tion in full. The statute which the court was considering in the Malt- 
man case reads now the same as it did then, insofar as authorizing pay- 
ment for road work is concerned, for after setting forth the scale of 
salaries to be paid the county commissioners throughout the state, the 
statute goes on to say “provided, further, that for each day actually 
employed in directing road work in his or her district each member of 
the county board shall be paid the sum of five dollars per day to be 
paid out of the road fund of his or her district.” 


Therefore, we are of the opinion that your county commissioners, 
after the effective date of L. B, 299, are entitled to draw a maximum 
salary of $1300 a year, and in addition thereto, the mileage necessarily 
travelled by the commissioners in the performance of the duties of 
their office, and further in addition, are entitled to the sum of five 
dollar per day for each day actually employed in directing road work 
in his district, to be paid out of the road found of his district, 


October 9, 1945 
Mr. Walter H. Smith, County Attorney, Plattsmouth 


We have your request for opinion relative to the change in classi- 
fication of your county from 4 to 4a, with a resultant higher salary 
bracket for your county officials, and you ask if such legislative classi- 
fication is within the constitutional prohibition against the change of 
compensation during the term of office of an officer. 


By the provisions of Sec. 28-1101, R. S. 19438, counties having a 
population of more than 13,000 and not more than 17,000 were classi- 
fied as 4, and the salaries of the officers of counties classified as 4 
were fixed by Sec. 28-1105, R. S. 1948. The 1945 legislature changed 
the classification of counties so that by L. B. 147 of said legislative 
session, counties having a population of more than 16,500 and not 
more than 20,000 were classified as 4a, which will result in an increase 
in the salaries of the county officials. 


The constitutional provision which controls is as follows: 
Art. III, Sec. 19. 


“, . nor shall the compensation of any public officer, in- 
cluding any officer whose compensation is fixed by the legis- 
lature subsequent to the adoption hereof be increased or 
diminished during his term of office.’ 


The above provision has been held to apply to county officers 
who have a term of office and whose salary is fixed by the legislature. 
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46 C. J. 1022 and cases cited; Shambaugh vs. Buffalo County, 133 
Neb. 46, 274 N. W. 207. 


We believe it to be the multicplicity of controlling statutes which 
gives rise to the uncertainty. There could be no doubt if the statute 
merely stated that from and after its passage the salaries of county 
officials in counties having a population of more than 16,500 and not 
more than 20,000 should be a stated amount, which amount was different 
than that stated in the statute before it was amended, this would cer- 
tainly come within the constitutional prohibition; in effect, this is 
precisely what L. B. 147 provides, by changing the classification of a 
county a change in salary results which is within the constitutional pro- 
hibition. The legislature is not permitted to do indirectly what it 
cannot do directly. 


Salary based upon the population of a governmental subdivision 
may be changed automatically as the governmental subdivision comes 
within different classifications by reason of a change in population. 
Puterbaugh vs. Wadham, 123 Pac. 804 (Cal.), which population should 
be determined by the county board by any competent evidence; Sham- 
baugh vs. Buffalo County, supra; Buffalo County vs. Bowker, 111 Neb. 
762, 197 N. W. 620. However, the general rule is stated in 46 C. J. 
1024: 


‘“‘Where the compensation of an officer depends upon the 
assessed property or population of a particular governmental 
subdivision, provisions of the character under consideration 
(constitutional prohibition of salary change during term of 
office) are applicable to a statutory change of the class of the 
subdivision affecting his compensation . dy 


We are therefore of the opinion that L. B. 147 would offend 
against the above constitutional provision if it operated to change 
the salary of your county officials during their present term of office. 


March 21, 1946 
Mr. Fred C. Kiechel, County Attorney, Auburn 


We have your request for an opinion concerning the compensation 
of your county commissioners and specifically whether a county com- 
missioner could draw five dollars for a day in which he was necessarily 
employed in the duties of that office and for the same day draw five 
dollars for directing road work in his district. 


The duties of a county commissioner are many and varied and 
appear throughout the statutes relating to county affairs. We believe 
the legislative intent manifest in Section 33-128, R. S. Supp. 1945, is 
that the per diem allowed to each county commissioner is compensa- 
tion for the performance by him of the duties of that office in general; 
directing road work in his district is a separate duty that may or 
may not be assumed by the county commissioner. See Section 39-211, 
R. S. 1948, which provides that in counties under a commissioner form, 
the county board may divide the county into road districts for each 
of which an overseer may be elected and concludes as follows: 
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“«, . When said road districts and road overseers are 
abolished or the county is not divided into road districts, each 
member of the county board shall be responsible for the care 
and maintenance of the road in the respective district of such 
member.” 


This is an additional duty which may be assumed by the county 
commissioner which gives rise to the provision of Section 33-128, 
R. S. Supp. 1945, allowing a county commissioner an additional five 
dollars per diem for directing road work to be paid out of the road 
district fund. 


The general rule is that the right to compensation attached to a 
public office is an incident to the title to the office and not to the 
exercise of the functions of the office. See 46 C. J. 1014; also Frasier 
vs. Dundy County, 115 Neb. 872, 2138 N. W. 371. In 46 C. J. page 
1017 it is said: 


“Where an officer by law may, and as a matter of fact 
does hold two offices, he is entitled to receive the compensa- 
tion attached to both offices. . .” 


This question was considered by our Supreme Court in Cornell 
vs. Irvine, 56 Neb. 657, 77 N. W. 114, in which the court reviewed a 
number of cases dealing with this subject and states: 


“The incumbent of an office of which the duration for 
a certain term of years and the salary are fixed by statute 
is not in any degree answerable to the auditor of public ac- 
counts for the manner in which he discharges his official duties. 
If during his said term such incumbent, under proper authori- 
ty, renders services not incompatible with the duties of the 
office of which he is an incumbent, it is no sufficient answer 
to his claim for such extra services for the auditor of public 
accounts to urge that this claimant, as such incumbent, has 
already, by the state, been paid a salary for the quarter dur- 
ing which the extra services were rendered.” 


Thus it seems clear that a county commissioner would be entitled 
to receive his statutory per diem for attending a meeting of the county 
board or performing any other necessary duties as county commissioner 
regardless of the length of time involved and if on the same day he 
supervised or directed road work in his district he would be entitled 
to receive the statutory per diem for so doing in addition. 


May 23, 1946 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh 
We have your letter of recent date requesting an opinion as to 


the total amount of compensation a county commissioner may receive 
who is also the county highway commissioner. 


Sec. 39-514, R. S. Supp. 1945, provides in part as follows: 
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“|. . If a member of the county board acts as county 


highway commissioner in any such county, his salary shall 
not be more than five dollars per day and the total expenses 
of the highway commissioner’s office including salary, office 
and traveling expenses shall not exceed fifteen hundred dollars 
per year. 


This statute limits the amount of compensation a county com- 
missioner, who is also county highway commissioner, may receive as 
county highway commissioner. He may also receive compensation as 
county commissioner at the rate fixed by statute, plus his mileage. 


Mileage for Road Work 
September 13, 1945 
Mr. Cyril P. Shaughnessy, County Attorney, St. Paul 


We have yours of September 8, 1945, in which you request an 
opinion as to the mileage county commissioners may draw for the per- 
formance of their duties in directing road work. 


As you state, subsection (7) was not a part of Sec. 33-128, R. S. 
1948, at the time State v. Adams County, 119 Neb. 826, 231 N. W. 29, 
was decided, but we do not believe that fact alters the present situa- 
tion. If the first proviso of subsection (7) were omitted the statute 
would read virtually the same now as it did then, and the above-cited 
case holds definitely that a county commissioner may not draw mileage 
for directing road work. 


The rate of pay of a county commissioner was left the same in 
L, B, 299 as it was in 33-128, the difference being that the total amount 
a county commissioner could receive included his allowable pay and 
mileage; as amended by the first proviso in subsection (7) of L. B. 299 
the county commissioner may draw the maximum total of pay and, in 
addition, mileage necessarily traveled in the performance of his official 
duties, to be paid out of the general fund of the county. 


The second proviso of subsection (7) of L. B. 299 provides in sub- 
stance that for each day actually employed in directing road work in 
kis district a county commissioner shall be paid five dollars per day. 
to be paid out of the road fund of his district. There is no mention of 
mileage to be paid out of the road fund of his district. 


The Legislature is bound to know the decisions of the Supreme 
Court, and, since State v. Adams County, supra, was decided prior to 
the 1945 session of the Legislature, the rule laid down in that case 
was known to the Legislature and could only be altered by clear legis- 
lative intent, and if the Legislature had intended to alter the rule of 
that case it had ample opportunity to do so by a specific act. 


We are of the opinion that a county commisioner is not entitled 
to draw mileage when engaged in directing road work in his district 
in addition to the statutory per diem for so doing. 
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Register of Deeds Clerk 
April 19, 1946 
Mr. James G. McIntosh, County Attorney, North Platte 


We have your letter of March 19, 1946, in which you say that 
the clerk in the office of Register of Deeds in your county has been 
receiving a salary of $115.00 per month but has now filed a claim for 
$150.00 as salary for the month of March following the provisions of 
Section 23-1108, R. S. Supp. 1945, which apply to class six (6) coun- 
ties. Your further state that ‘‘she has been the acting deputy of the 
cffice, but has been carried as a clerk,’ and desire an opinion as to her 
eligibility for the increase in salary. 


The right of this clerk to receive compensation from the county 
for her services is dependent upon the terms of her employment. Sec- 
tion 23-111, R. S. 1948, provides as follows: 


“The county officers in all counties shall have the nec- 
essary clerks and assistants for such periods and at such sal- 
aries as they may determine with the approval of the county 
board, whose salaries shall be paid out of the general fund of 
the county.” 


Under this section we are of the opinion that the county officer deter- 
mines the necessary clerks and assistants to aid him in the performance 
of his duty and the salaries to be paid them. This action, of course, 
requires the approval of the county board, but in passing on the 
approval of the employment and salary of clerks to assist a county 
officer the board must not act capriciously or arbitrarily, and if the 
board refuses to approve the acts of the county officer in his appoint- 
ment of clerks and assistants they must have a good and sufficient 
reason for so doing. The case of State ex rel Johnson vs. Tilley, 137 
Neb. 173, 288 N. W. 521, affords some light as to the view adopted by 
the Supreme Court of the state. 


If the person in question is in fact a deputy, then she is, of course, 
entitled to the salary provided by statute for such deputy and we have 
heretofore held that the change of salary for a deputy is not within 
the prohibition of Article III, Section 19 of the constitution, since a 
deputy does not enjoy a ‘‘term of office’? within the meaning of that 
pnrase in the constitution. See Report of Attorney General, 1943-1944, 
page 112. Hence, she would be entitled to the salary provided by 
statute for a deputy register of deeds from the effective date of that 
act, which was August 10, 1945. 


Federal Clerks 
February 2, 1945 
Mr. Ralph M. Anderson, Acting County Attorney, Tekamah 


We are in receipt of your inquiry whether or not a County Board 
has the power to pay the salaries of clerks for the O.P.A. ration board. 


The following is copied from 20 C.J.S., page 1120: 


“A county board has no power to make appropriations 
for any purpose other than those authorized by law. * * *, in 
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the absence of express statutory authority to do so, it cannot 
appropriate county funds for other than county purposes. 

In the absence of constitutional restrictions, a state 
legislature may authorize appropriations from a county fund 
for other than strictly county purposes. Such statutes are 
strictly construed, and do not give validity to an appropria- 
tion not completely within the authority conferred.” 


It is our understanding that the clerks mentioned render no serv- 
ice for the county government, and in our opinion there is no statute 
which would authorize their payment out of county funds. 


Serving Two Offices 
February 138, 1945 
Mr. Julius D. Cronin, County Attorney, O’Neill 


You state that the county clerk of your county resigned his office 
and that at the time of his resignation he had no deputy. Pursuant to 
suatute, the county judge assumed the duties of the county clerk and 
continued to act as both county judge and county clerk until a new 
clerk was duly appointed. You inquire whether the county judge is 
now entitled to draw the salary of the county clerk during the period 
he acted as such, as well as draw his salary as county judge. 


In State ex rel, Weston v. Liedtke, 9 Neb. 464, 4 N. W. 72, our 
court held that the state auditor while acting also as ex-officio state 
land commissioner was entitled to the compensation attached to each 
of the two offices. (See also State v. Hackman (Mo.) 254 S. W. 55.). 
Section 32-1609, Rev. St. 1948, which provides that in the case of a 
vacancy in the office of county clerk, where there is no deputy, the 
county judge shall assume the duties of the office does not combine 
the office of county clerk and county judge, but the offices are still 
separate and distinct with one man serving in both capacities. 


We are, therefore, of the opinion that your county judge is en- 
titled to draw the salary of the county clerk during the period that 
he served as such, as well as his salary as county judge. 


HIGHWAYS 


Advertising Construction Bids 
November 4, 1946 
Hon. Wardner G. Scott, State Engineer 


We have your letter of recent date in which you call our attention 
to L. B. 284, 77-1605.01, R. S. Supp. 1945, enacted by the 1945 legis- 
lative session, which authorizes counties to make a levy of not to exceed 
one mill to be used only to match federal funds in the construction of 
certain secondary roads in the county. You further say: 


“Section 89-612 of the 1948 Compiled Statutes of Ne- 
braska provides for the letting of contracts following adver- 
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tisements for bids on all highway projects involving the use 
of State or Federal funds. 


“The Public Roads Administration has issued a General 
Administrative Memorandum relative to the construction of 
Federal Aid Secondary projects by County forces. The memo- 
randum provides that the State, which is the agency designated 
for channeling of Federal funds, may negotiate a contract with 
the County for the construction of a project. Thus, the County 
would assume the same position as a contractor, except that 
the work would not have been publicly advertised for bids. 


“Funds to reimburse the County for its contract work 
would be paid by the State out of funds made available to 
them by the Federal Government and from funds available 
in the County, from the receipts of the 1-mill levy or from 
funds accumulated in a fund legally available for expenditure 
for highway purposes. Such County funds are to be deposited 
with the State and in turn remitted to the County as payment 
for the construction work performed by them on agreed 
prices.” 


and inquire as to the legality of such procedure in view of the statu- 
tory requirement of advertising for bids before letting a contract. 


We have carefully studied the various sections of the statute with 
regard to the questions presented. You will note that Sec. 39-612, 
R. S, 1948, referred to in your letter, provides in substance that 
counties may assist with funds in the construction of a state or federal 
highway and if done requires advertisement for bids before a contract 
can be let and refers to Secs. 39-623 and 39-624, R. S. 1948. These 
two sections were enacted as H. R. 490 of the fortieth session of the 
legislature in 1921. The title of the act is, “To designate and provide 
the manner in which contracts shall be entered into for the construc- 
tion of state highways; how plans and specifications are to be pre- 
pared, and to prescribe the way of giving notice to bidders thereunder.” 


The sections of the act appear as the two above sections of our 
statute today and in substantially the same form. While Sec. 39-624, 
R. S. 1948, refers to any highway, yet all of the sections involved are 
dealing only with state highway system or federal aid thereto, and 
the requirements of said sections only control the construction of the 
state highway system. 


The proposed highways are secondary, feeder roads, or farm-to- 
market roads, which are not a part of the state highway system, 
hence the statutory requirement of advertising for bids before a 
contract is let does not apply to the proposed projects. 


Auto Gate Road 
October 24, 1945 
Mr. John H. Steuteville, County Attorney, Bridgeport 


We have your communication of recent date asking the opinion of 
this office as to the power of the county board to establish a road condi- 
tioned that it be established as an auto gate road. 
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We have carefully examined the statutes of this state with refer- 
ence to your inquiry. We do not find that a county board has ever 
been given the power or authority to establish a road and install 
auto gates. 


Sections 39-1012, 39-1013 and 89-1014 of the 1929 C. S. were 
provisions of the statute then existing which permitted the installation 
of auto gates at the sole expense of the individual land owners. These 
sections of the statute were repealed by H. R. 328 of the 1935 session 
ue se) legislature and no other enactment has ever been substituted 
therefor. 


A county board has only the power granted it by statute, and 
the supreme court of this state has so held in many cases. Ahern v. 
Richardson County, 127 Neb. 659, 256 N. W. 515; State v. Commis- 
sioners, 18 Neb. 238, 25 N. W. 91; Morton v. Carlin, 51 Neb. 202, 70 
N. W. 966; Speer v. Kratzenstein, 148 Neb. 300, 310, 9 N. W. 2d 306. 
These cases are also authority for the rule that in the exercise of 
official power the county board must follow the statute strictly. 


Since we do not find any statute authorizing the establishment of 
a road conditioned that it be established as an auto gate road, your 
county board would not have the power to so establish it. 


Establishing Road 
February 28, 1946 
Mr. Arthur W. Kummer, County Attorney, Columbus 


You ask whether under Sec. 39-110, R. S. 19438, if the county 
surveyor is not in favor of establishing a proposed road and so reports 
to the county board, the phrase, ‘‘no further proceedings will be had 
on the petition” is directory or mandatory. 


Where the county board in pursuance to Sec. 39-107, R. S. 1943, is 
sought by resolution or by legal petition to establish a road, the county 
surveyor, acting pursuant to the provisions of Sec. 39-110, in viewing 
and reporting upon the expediency of establishing such road is re- 
quired to form an independent judgment and to exercise a judicial 
function. 


In the case of Shirley v. Harlan County, 117 Neb. 846, 223 N. W. 
284, the court said in construing these sections: 


“Section 2570, Comp. St. 1922, (now Sec. 39-109, R. S. 
1943) requires the surveyor and ex officio commissioner, in 
forming his judgment, to take into consideration both public 
and private convenience and the expense of the proposed 
road. Section 2571 (now Sec. 39-110, R. S. 1943) provides 
that, if he shall not be in favor of establishing the proposed 
road, he shall so report, and no further proceedings shall be 
had iss 
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It seems clear that the statute contemplates that the county sur- 
veyor shall form an independent judgment in determining the expedi- 
ency of finally establishing a road. In fact, it appears that he is, under 
certain conditions, the final arbiter in determining whether the road 
shall be established. 


In the case of Warren v. Brown, 31 Neb. 8, 47 N. W. 633, it was 
held: 


“A county board has no jurisdiction to establish a public 
road, when no commissioner (county surveyor) has been ap- 
pointed to examine into and report upon its expediency, unless 
the written consent of all the landowners whose land is sought 
to be taken for that purpose is filed with the county clerk.” 


It is therefore our opinion that the language as found in Sec. 
39-110, “After due consideration of the petition and on examination 
of the line of the proposed road by the county surveyor, if he shall 
not be in favor of establishing the proposed road, he will so report 
and no further proceedings will be had on the petition; . . .” is manda- 
tory and binding upon the county board. 


Funds Highway Improvements 


November 30, 1945 
Mr. Edward E. Carr, County Attorney, North Platte 
You inquire: 


“1. Is there any way in which McPherson County can 
float bonds and raise money for the building of a much-needed 
highway? 


“2. Is there any way that the County of McPherson can 
compel the state to use a portion of the gasoline tax collected 
from the users in McPherson County for highway purposes 
in McPherson County?’ 


In answer to your first proposition, we know of no method pro- 
vided by statute authorizing the floating of bonds by a county for 
highway purposes. Secs. 39-327 to 39-358, R. S. Neb. 1943, stipulate 
the procedure for highway improvements within a county and also 
for the method of securing state and federal funds for such project. 


We find no statutory authority in which McPherson County may 
force the State Highway Department to use a portion of the tax col- 
lected in McPherson County for improvement of highways within the 
county. Sec. 39-345, R. S. Neb. 19438, provides the method in which 
state and federal aid may be secured. The Department of Roads and 
Irrigation is required to allocate funds received from gasoline taxes, 
as provided in Sec. 66-424, R. S. Neb. 1943. We trust that this gives 
you the information desired. 
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Grade Crossing, Pole Lines 
Responsibility and Obligation 


April 18, 1945 
Honorable Wardner G, Scott, State Engineer 


Reference is made to your letter of recent date in which you 
state: 


“Will you please give us an opinion concerning the obli- 
gation and responsibility of both the railroad company and the 
State in the following circumstance: 


“1, At an existing railroad grade crossing, the State by 
new construction and improvement raises the grade 
of the highway at the crossing by a few inches. Should 
the State reimburse the railroad company for raising 
its grade to meet the highway and should the State 
pay for a new crossing when the existing crossing is 
torn up as a result of the grade raise? 

“cc 


“Will you please give us an opinion concerning the re- 
sponsibility of both the State and the telephone or telegraph 
company under the following conditions: 


“1, A State highway is crossed by a telephone or tele- 
graph line having the minimum legal clearance and 
whose poles rest upon public right of way. The State 
by reconstruction and improvement has raised its 
grade thereby reducing the wire clearance below the 
minimum set up by law. The pole company must raise 
its wires. Should the State reimburse the pole com- 
pany for this work or is it wholly the responsibility 
of the pole company? 


“9, A State highway is crossed by a telephone or tele- 
graph line having the minimum legal clearance and 
whose poles rest upon easements privately owned by 
the company. Under conditions outlined above, please 
advise the responsibilities of the two parties when the 
legal wire clearance is reduced below the minimum.” 


The answer to your first inquiry is found in Sections 75-430 and 
75-431, R. S. 19438, which are as follows: 


75-430—“‘Whenever a railroad crosses or shall hereafter cross 
a public highway at grade, outside of incorporated cities and 
villages, the railroad company and the county board of the 
county in which such crossing is located may agree upon such 
changes, alterations or constructions of any such crossing as 
will promote the public convenience or safety, and they may 
also agree upon the relocation of any highway so as to elimi- 
nate such crossings entirely, or so as to carry them over or 
under such railroad, and upon the apportionment of the ex- 
penses incident to any such changes, alterations, relocations 
or construction between the railroad company and the county 
or other public authority in interest.” 
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75-431—“If the railroad company and the county board or 
other public authority in interest fail to agree upon any of 
the matters or things mentioned in section 75-430, either the 
railroad company, the county board, or other public authority 
in interest, in the name of the county, or other public authority 
in interest, may file an application with the State Railway 
Commission, setting forth such fact, together with a statement 
of the changes, alterations, relocations or constructions desired, 
the estimated cost thereof, and such other facts as may be 
relevant, and asking the commission to make an order direct- 
ing that the desired changes, relocations or constructions be 
made. The commission shall proceed to hear such applications 
in the manner provided by law, and if it finds that the applica- 
tion should be granted, it shall make an order accordingly, 
designating therein what portion of the expense of complying 
with the order shall be paid by the railroad company and what 
portion shall be paid by the county or other public authority 
in interest, if any.” 


These sections of the statute authorize the Department of Roads 
and Irrigation to negotiate with a railroad company for the purpose 
of making a just apportionment of the expenses incident to the change 
of grade. 


The answer to your second inquiry is found in Secs, 86-301 and 
86-303.01, R. S. 1943. These sections are as follows: 


86-301—“‘Any telegraph or telephone company, corporated or 
qualified to do business in this state, is granted the right to 
construct, operate and maintain telegraph and telephone lines 
along, upon, across and under the public roads of this state, 
and upon and under lands in this state, whether state or pri- 
vately owned; Provided, that such lines shall be so constructed 
and maintained as not to interfere with the ordinary use of 
such lands or of such roads by the public, and that all aerial 
wires and cables shall be placed at a height of not less than 
eighteen feet above all road crossings. - Nothing in sections 
86-301 to 86-304 shall transfer the rights now vested in cities, 
incorporated towns and villages in relation to the regulation 
of the poles, wires, cables and other appliances.” 
86-303.01—“If the public road, along, upon, across or under 
which the right to construct operate and maintain the tele- 
phone or telegraph. line is granted, is a state or federal high- 
way, then the location and installation, insofar as they pertain 
to the present and future use of the rights-of-way for highway 
purposes, shall be subject to such reasonable regulations and 
restrictions as are or may be prescribed by the Department 
of Roads and Irrigation; Provided, that if future use of said 
state or federal highway requires the moving or relocating of 
said facilities, then such facilities shall be removed or relocated 
by the owner, at the owner’s cost and expense, and as directed 
by the Department of Roads and Irrigation.’ 


The requirement of these sections is that where the telephone or 
telegraph lines crosses the highway it must have a minimum clearance 
of eighteen feet above the road crossing; and that said telephone or 
telegraph company is subject to the reasonable regulations and re- 
strictions as prescribed by the Department of Roads and Irrigation, 
so that if there is a change of grade of the road at the crossing which 
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results in the telephone or telegraph line at the crossing being less 
than eighteen feet above the road, then it is the responsibility of the 
telephone or telegraph line to alter the crossing or the lines so that 
the line will be not less than eighteen feet above the surface of the 
road, and at the cost and expense of the telephone or telegraph com- 
pany. These sections do not permit of a negotation or apportionment 
of the cost of the change. 


These sections are statutory expression of the general law found 
in 25 Am. Jur., Sec. 182: 


“Rights in streets or highways granted to individuals or 
corporations are at all times held in subordination to the 
superior rights of the public. The grantee takes them subject 
to the paramount right of the public authorities to grade and 
improve the way and to make such requirements and regula- 
tions as are necessary and reasonable in order to make it 
suitable and convenient for the use of the traveling public, 
and he may be required to abandon the use granted, or to 
remove or change the location of structures erected under 
the grant, when demanded by the public necessity, convenience, 
or welfare * * * ” 


Your specific inquiry as to the crossing of telephone or telegraph 
lines when poles rest upon easements privately owned by the company 
is also answered by the above; and it is immaterial whether the poles 
rest on a privately owned easement or upon the public right-of-way. 
The material factor is that the lines, where they cross the road, must 
have a minimum clearance of eighteen feet. 


Maintenance Adjacent to City 


April 30, 1946 
Mr. G. P. Spence, County Attorney, Franklin 


We have your letter of recent date requesting an opinion on several 
questions which will be taken up in order. “ 


You ask with reference to Sec. 39-207, R. S. 1948: 


“Do the words ‘incorporated city’ refer to a city or vil- 
lage of any given class or to all.” 


The above section of the statute was enacted in 1921 and appears 
as H. R. 379, Laws of 1921, p. 928. Its title is as follows: 


“An act amendatory of and supplemental to Article 2 of 
Chapter 28 of the Revised Statutes of Nebraska for the year 
1913 entitled ‘Highways and Bridges’; (maintenance).” 


Reference is then had to Art. II, Chapt 28 of the Revised Statutes 
for 1913 and we find in Sec. 2912 thereof provisions for the main- 
tenance of highways adjacent to a city of the metropolitan class or a 
city of the first class with a population of over 25,000. 
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Sec. 2916 thereof contains similar provisions applicable to a city 
or cities of the first class having a population of over 40,000 and less 
than 100,000. These are the only references to cities of any class in 
Art. II, Chap. 28, R. S. 1918. 


Our inquiry is then directed to what the legislature intended when 
the word “city” was used in enacting H. R. 379. 


A recognized authority states that the word “city” has no exact 
definition; that by usage as well as by the great weight of authority, 
there is no explicit meaning in this country that can be given the 
word, reference to the context in which it is used being required. 
14 C. J. S. 1152. It is also a recognized rule in the construction of 
statutes that the spirit or intention of the law prevails over the letter 
thereof, and this is especially true where adherence to, the letter would 
result in absurdity or lead to contradictions or defeat the plain purpose 
of the act and accordingly words may be modified or rejected and others 
substituted therefor. 59 C. J. 964, 966, 968. 


In the enactment of H. R. 379, the legislature was bound to know 
that municipalities were arranged in different classes by statute and 
since the intent of the act is expressed in the title was to amend and 
supplement an article and chapter of existing laws which dealt with 
municipalities of particular classes, it seems obvious that the word 
“city” in the bill was, under the circumstances, intended to make pro- 
visions of the bill applicable to all municipalities where no specific 
statute was already applicable thereto. 


We are of the opinion that the words “incorporated city’ as used 
in Sec. 39-207, R. S. 1943, should be construed as if they read “‘incor- 
porated municipality.” 


You further inquire: 


“Whether the section is mandatory upon the county board 
with reference to maintenance and repair of all roads and 
highways, assuming same to be as otherwise described and 
referred to.” 


The maintenance and repair of roads and highways by a county 
is controlled by a number of statutes and is dependent, in some cases, 
on existing conditions. Generally speaking, however, the county board 
should designate certain roads and highways as county highway sys- 
tem and the duty is imposed on the county board to see that county 
roads and highways are niaintained and repaired, the necessary funds 
being available. 


You further inquire: 


“Upon which subdivision would devolve the building of 
culverts for the benefit of property owners to permit ingress 
and egress, if either, to such a road or highway.” 


Drainage, in the construction, maintenance or repair of roads and 
highways is a necessary part thereof and is considered the same as any 
other part of a road or highway. If, to effectuate drainage, an abutting 
property owner is denied ingress and egress, it is incumbent on the 
subdivision having the duty of construction or maintenance to construct 
proper culverts. 


You further inquire: 
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“Assuming that either subdivision had, whether lawfully 
required to do so or not, built or replaced such a culvert for a 
property owner, would such subdivision be responsible to keep 
the same in repair.” 


The subdivision having the duty of construction or maintenance 
would also be duty bound to keep such a culvert in repair. See 
Schmutte vs. State, 15 S. C. J. 236. 


Petitioners—Urban and Rural 
Resident Freeholders 


August 27, 1945 
Mr. Myrl D. Edstrom, County Attorney, Wahoo 


We have your request for an opinion with reference to L, B. 205 
enacted by the 1945 Legislature. 


It appears that Saunders County has abolished road districts as 
such, and you ask if resident freeholders of a city or village situate 
within the boundaries of a precinct are required to sign a petition con- 
templated in the bill, 


L. B. 205, which is amendatory of Sec. 39-242, R. S. 1948, pro- 
vides in part as follows: 


“Fifty-one per cent of the resident freeholders of any 
road district, precinct or township in this state, as shown by 
the records of the registrar of deeds of the county in which 
such road district, precinct or township is situated, may peti- 
tion the county board of the county in which such road dis- 
trict, precinct or township is located to levy an assessment of 
not to exceed three mills on the dollar upon the actual valua- 
tion of all the taxable property, except intangible property, 
in said road district, precinct or township.” 


It is true that the statutes provide that cities and villages are 
or may be excluded from the road districts of the county; however, 
since road districts have been abolished as such in your county, that 
question is not before us. In the construction of a statute the words 
used must be given their ordinary meaning and there must be com- 
pliance with every essential provision of the statute in the sense in 
which the legislature intended. 


Since your county has no road districts as such and L. B. 118 
provides that fifty-one per cent of the resident freeholders must sign 
the petition in order to authorize the county board to make the levy, 
then in determining the sufficiency of the petition a check should be 
made in the office of the register of deeds of your county to determine 
the number of resident freeholders in the precinct in question, both 
urban and rural, and if fifty-one per cent or more of these freeholders 
have signed the petition then the county board would be empowered 
to act. 
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Voting Road Improvements 
March 21, 1946 
Mr. Norris Chadderdon, County Attorney, Holdrege 
We have your request for an opinion in which you say: 


“One of the townships in our county desires to have a 
special township meeting for the purpose of voting on the 
proposition of graveling roads in the township. 


“T have gone through the statutes and can find no provi- 
sions which grant townships the specific rights to gravel roads, 
other than the general provision that they may improve roads.” 


We have carefully checked the statutes and we do not find any 
specific statute authorizing a vote of the electors of the township on a 
definite proposal to gravel roads of the township. 


By the terms of Sec. 23-224, R. S. 1948, the electors may vote 
to direct the raising of money by taxation for constructing and re- 
pairing roads; by the terms of Sec. 23-228, R. S. 1943, the electors of 
the township shall have power to direct that such money be raised for 
the support and maintenance of roads and bridges; by the terms of Sec. 
89-242, R. S. Supp. 1945, fifty-one per cent of the resident freeholders 
of the township may petition the county board to levy an assessment 
which when collected shall be used exclusively in improving the pubilc 
highways in the township. 


We are of the opinion that the kind of road improvement, support 
or maintenance, or construction and repair is within the jurisdiction 
of the administrative officials of the county or township; the vote of 


the electors only being necessary to raise the funds by taxation in most 
instances. 


BRIDGES 
Closing Boundary Bridge 


August 5, 1946 
Mr. R. Stanley Torpin, County Attorney, Central City 


We have your request for an opinion as to the power of adjoining 
counties to close a boundary bridge because it is unsafe for travel, with 
the further information of the scarcity of material to repair or recon- 
struct said bridge in the immediate future. 


By statute, whenever a bridge is out of repair or unsafe for travel, 
any three citizens or taxpayers may notify the county board of such 
fact and it then becomes the duty of the county board to commence 
within twenty-four hours, to make suitable repairs, Secs. 39-831, 39,832, 
Revised Statutes 19438. These provisions are made applicable ‘to a 
county line bridge by Sec. 39-838, Revised Statutes 1943. These 
statutes are enforceable by mandamus. State vs. County Commission- 
ers, 102 Neb. 199, 166-N. W. 554. 
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Sec. 39-828, Revised Statutes 1948, provides, with reference to 
ceunty line bridges: 


«« * * * Whenever two or more counties have entered 
into a joint contract whereby one county assumes the responsi- 
bility for the separate maintenance and repair of the bridges 
upon specified portions of public roads upon or across county 
lines, it shall be the duty of the county agreeing to maintain 
and keep in repair any such bridge to promptly erect and 
maintain adequate barriers to prevent accidents, whenever the 
condition of any such bridge or the approaches thereto is 
dangerous to public travel, * * * ” 


While this statute refers to one county assuming the responsibility 
of maintenance and repair, where two counties jointly participate in 
such maintenance and repair their duty is reasonably inferable from 
this statute. The closing of the bridge would require joint action by 
both counties, Sec. 39-146, Revised Statutes 1943. 


The county boards of the counties of this state are charged with 
the duty of managing the affairs of their respective counties. This 
definitely includes highways and bridges, and their responsibility to the 
public is to see that such highways and bridges are safe for public 
travel. As a general proposition, we would say that aside from any 
statutory authority it is the duty of the county board to close any 
bridge in the interest of safety and public welfare when inspections 
disclose such bridge to be unsafe for travel. 


It has been generally said that officials charged with the duty of 
maintenance and repair may, in the exercise of their discretion, close 
a bridge for repair, 11 C. J. S. 1079. 


We are of the opinion that by concurrent resolutions of the two 
counties this bridge may be lawfully closed to public use until repairs 
can be made. Proper barriers should be ordered installed and the 
public safeguarded by warning and direction signs. 


Replacing Bridge ‘ 
February 1, 1945 
Honorable Ladd J. Hubka, State Senator 


You inquire whether or not the Department of Roads and Irri- 
gation may replace the bridge over the Blue River at Beatrice on South 
and Sixth Street without further legislation. The bridge in question 
is on one of the highways specifically described in Sec. 39-601, Rev. 
St. 19438. 


Sec. 39-604, Rev. St. 1948, makes it the duty of the Department 
of Roads and Irrigation to maintain the whole of the state highway 
system and other highways which are constructed under the exclusive 
direction of the department, but limits the department to maintaining 
such highways to the extent of one-half of the cost thereof, and 
not to exceed twenty-four feet in width in cities the size of Beatrice. 
It has been contended by some that while this section of the statute 
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appears to cover maintenance only, and not construction, that it should 
be construed to limit construction also on the theory that the depart- 
ment cannot construct something which it is not authorized to maintain. 
At times in the past this construction has been followed by the high- 
way department. 


Sec. 39-601, Rev. St. 1948, begins with the following sentence: 


“A system of state highways is hereby established, which 
highways are to be improved and maintained by the Depart- 
ment of Roads and Irrigation, as hereinafter provided.” 


Bridges are part of public highways. 9 C. J. 422; State v. Com- 
missioners of Buffalo County, 4 Neb. 150. Sec. 66-424, Rev. St. 1948, 
provides in part as follows: 


“The money of the gasoline tax fund transferred by the 
State Treasurer to the Department of Roads and Irrigation 
shall be expended (1) for acquiring real estate, road materials, 
equipment and supplies to be used in the construction, re- 
construction, improvement and maintenance of federal or state 
highways or federal feeder roads; (2) for the construction, 
reconstruction, improvement and maintenance of state or fed. 
eral highways or federal feeder roads, including grading, 
drainage, structures, surfacing, roadside development, including 
landscaping, and other incidentals necessary for proper com- 
pletion and protection of federal or state highways or federal 
feeder roads as the department shall, after investigation, find 
and determine shall be for the best interests of the highway 
system of the state, * * *” 


We have called your attention to the prior construction of Sec. 
89-604, so you will be advised that this contention may be made again, 
It is our opinion, however, that the department has complete authority 
to build the bridge in question if they find and determine that it will be 
for the best interest of the highway system of the state, under the 
laws now in force. 


COUNTY HOME 
funds To Purchase 
April 19, 1946 
Mr. Phil B, Campbell, County Attorney, Osceola 


We have your letter of recent date requesting an opinion of this 
office and stating, in substance, that your county owns and operates a 
facility as an old peoples’ home; that the county board desires to pur- 
chase a large house, which can be leased to an individual to operate as 
an additional facility, using money from the county general fund for 
this purpose. You further state that no provision was made in the 
annual budget for this expenditure. 


Sec. 23-343, R. S. Supp., 1945, authorizes the purchase of property 
for such purpose after the question of issuance of bonds to provide the 
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funds has been submitted to the voters at a general or special election. 
We do not believe that such facility being already in use by the county 
would affect the legality of this procedure so long as the voters were 
apprised of all the facts. 


As to the use of money from the county general fund to make this 
purchase, we believe Sec. 23-916, R. S. 1943, controls. This section 
prohibits the expenditure of any money not provided for in the budget; 
and, since you state that no such provision was made in the budget 
therefor, the purchase could not be made -using money from the gen- 
eralfund. While it is true that Sec. 23-918, R. 8. Supp., 1945, provides 
that additional appropriations may be made to meet emergencies in 
case of unanticipated requirements as are essential to the maintenance 
of the administration of justice, the public safety, the public welfare, 
and the public health, yet from your statement it would not seem. that 
such an emergency exists as to justify a special appropriation. 


COUNTY HOSPITAL 


Accepting Bonds In Lieu of Cash 
September 13, 1946 
Mr. William Keeshan, County Attorney, Albion 
You write as follows: 


“The County Board and the Hospital Trustees appointed 
by the Board under Legislative Act number 144, 58th session, 
requested that I write you relative to an opinion on the fol- 
lowing questions: 


“1, The Robert E. Schweser Company which has pur- 
chased the bond has suggested that instead of delivering cash 
to the County Treasurer for the bond, that they will deliver 
one-hundred thousand dollars worth of Government bonds 
yielding 11% per cent, the first question would be whether or 
not the County can accept these bonds? 


“2. If the Schweser Company were to deliver the cash 
to the County Treasurer, then would the Treasurer be per- 
mitted to turn this money over to the trustees of the Hospital, 
they to invest the same in Government bonds during the period 
of time, which will elapse before any money is needed for the 
construction of the Hospital? 


“3, If the money is delivered to the County Treasurer, 
may he invest all of this in Government bonds, or will the same 
be governed by the general law on surplus funds in the hands 
of the County Treasurer? 


“4, If the County Treasurer is permitted to invest the 
bonds, will the interest be credited to the building funds, or 
Hospital funds? 


“The funds will not be needed for expenditures for at 
least six (6) months, possibly a year. And since the County 
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is obligated for interest on the bonds, some form of investment 
is desired up to the time that the money will be needed, and 
the general question covering this matter is; Who can invest 
it, how much, and in what securities?” 


Answering your question No. 1, I would say that I find no 
statute which, in direct terms, either authorizes or forbids the accept- 
ance of government bonds in lieu of cash for the hospital bonds you 
propose to issue. However, Sec. 77-2341, R. S. 1943, appears to me to 
be broad enough to authorize the investment of the fund created by 
the sale of the hospital bonds in government bonds, such bonds being 
one of the securities in which the educational funds of the state may 
be invested (see Secs. 72-202 and 77-2315, R. S. 1943). If the county 
may lawfully invest the proceeds derived from the sale of hospital 
bonds in government bonds, as I believe it may, I can see no valid reason 
why it may not accept such bonds in lieu of cash in the first instance 
and thereby avoid a circuitous transaction which achieves the same ulti- 
mate purpose. I am of the opinion, therefore, that the county treas- 
urer may lawfully accept government bonds instead of cash for the hos- 
pital bonds. 


In answer to your second question, it is my opinion that the fund 
should at all times remain in the custody of the county treasurer. You 
will note that Sec. 2 of L. B. 144 (Sec. 23-343.01, R. S. Supp., 1945) 
provides that the county treasurer shall be the treasurer of the board of 
trustees and that ‘‘He shall receive and pay out all the money under 
the control of said board, as ordered by it,” ete. I believe that the 
county treasurer must at all times retain custody of the fund, although 
he does so in his capacity as treasurer of the board of trustees and is 
subject to the control of the board. 


In answer to your third question, I would say that I see no reason 
why the entire fund should not be invested in government bonds until} 
such time as it shall be needed for the purchase or construction of the 
hospital, The answer to your first question contains the answer to 
question No. 3. 


Your fourth question as to what fund is entitled to the interest 
aceruing from the investment in government bonds is one which has 
apparently given the courts some difficulty, and I find no statute govern- 
ing this point. In the case of Nemaha Valley Drainage District v. 
Nemaha County, 100 Neb. 64, 158 N. W. 488, our supreme court held 
that interest received by a county treasurer upon funds in his custody 
as ex officio treasurer of a drainage district is the money of such dis- 
trict and should be credited to its account and not to the general fund 
of the county. However, in the case of School Dist. No. 22 v. Harlan 
County, 127 Neb. 4, 254 N. W. 701, our supreme court held that inter- 
est received under Sec, 77-2506, C. S. 1929 (Secs. 77-2312 to 77-2315 
inclusive, R. S. 1943) by a county treasurer from depository banks, 
upon sinking funds in his custody for the purpose of paying principal 
end interest on bonds of a school district, is money of the county and 
must, under Sec. 77-2507, C. S. 1929 (now repealed), be credited by 
the treasurer to the general fund of the county. In the latter case the 
court distinguished Nemaha Valley Drainage District v. Nemaha Coun- 
ty, supra, on the ground that in the case of the drainage district the 
county treasurer was ex officio treasurer of the district and it was the 
legislative intent that when the funds of the drainage district came into 
his hands as treasurer of the drainage district they became the fund 
of the drainage district and interest earned by such fund belonged to 
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that fund, whereas in the case of school districts, which have treasurers 
of their own, the legislature, by requiring the sinking fund for retiring 
school bonds to be in the custody of and deposited at interest by the 
county treasurer, thereby indicated its intention that such funds be 
treated as a part of the public funds of the county, and interest there- 
from should therefore be credited to the county general fund. See 
Lynn v. City of Longview (Wash.), 1381 P. 2d 164, 143 A. L. R. 1336, 
and annotation thereto. 


It is my opinion that the rule adopted in the case of Nemaha 
Valley Drainage District v. Nemaha County, supra, applies in the pres- 
ent case and that interest from the investment of this fund should be 
credited to the hospital fund. 


Bond Issues 
January 12, 1946 
Mr, William Keeshan, County Attorney, Albion 


You propound several questions relating to L. B. 144, passed by 
the 1945 Legislature (Ch. 44, Laws 1945; Secs. 23-343 to 23-343.09 
inclusive, R. S. Supp. 1945) relating to issuance and sale of bonds for 
building a county hospital, and request our opinion. 


1. You first inquire as to the number of signatures required on 
the petition to the county board to authorize the board to hold an elec- 
tion on the question of issuing bonds. 


We are unable to find any provision in the act itself requiring a 
petition to be filed with the county board before an election can be 
held. The act appears to contemplate that the board has authority to 
order an election on the question without a petition signed by the 
voters whenever the board “‘may deem it advisable.” Section 23-501, 
R. S. 1948, provides: 


“Whenever it shall be deemed necessary to erect a court- 
house, jail or other public county buildings in any county in 
the state, the county board may, and upon petition of not less 
than one-fourth of the legal voters of said county, as shown by 
the poll books of the last previous general election, shall sub- 
mit to the people of said county to be voted upon at a generai 
or a special election called by the county board for that pur- 
pose, a proposition to vote a special annual tax for that 
purpose,” etc. (Underscoring supplied.) 


We conclude that the county board may, when it deems advis- 
able, order an election on the issuance of bonds for a county hospital 
on its own initiative and without a petition of voters requesting such 
election. Whether the board could be compelled to hold such election. 
in case a petition requesting such election and signed by one-fourth 
or more of the legal voters of the county is presented to it, is not within 
the scope of this inquiry, and we express no opinion. 

2. You next inquire: ““What would be required in the way of a 
bond history for hospital bonds under Legislative Bill 144?” 
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The bond history should be a synopsis of the proceedings by which 
the bonds were authorized and issued and should be sufficiently detailed 
to enable a person examining it to determine whether or not the nec- 
essary legal steps had been taken to establish the validity of the bonds. 
It should show that all statutory and legal requirements governing the 
authorization and issuance of the bonds have been met. 


Ordinarily, the history should contain an excerpt from the minutes 
of the board showing the adoption of a resolution authorizing and di- 
recting the holding of an election on the question of issuing the bonds; 
a copy of the notice of election which was published, which notice 
should show the date, hours and voting places, and the question o1 
proposition submitted to the voters; affidavit of the publisher showing 
publication of notice (see Sec. 23-126, et seq., R. S. 1943); the adop- 
tion of the proposition by vote of a majority of the electors voting; 
the registry of the bonds as required by Sec. 10-106, R. S. 1948; a 
copy of the bonds and interest coupons; and such other information 
as may be necessary or proper in determining the validity of the bonds 
and that they were authorized and issued in accordance with the 
statutes. 


8. You further inquire: “If a special election were ordered, from 
what funds would the county pay the expenses of that election since 
it was not included in the budget? The county has included in the 
budget a contingent fund for post-war planning. Would it be possible 
to pay the election expenses from that fund?” 


Sec. 32-1610, R. S. 1948, provides: 


“The provisions relating to general elections shall govern 
special elections, except where otherwise provided for.” 


Sec. 32-501, R. S. 1948, provides that the cost of printing and 
delivering ballots and cards of instruction for electors in each county 
“shall be a county charge, the payment of which shall be provided for 
in the same manner as the payment of other county expenses.” 


Sec. 32-523, R. S. 19438, provides that the expenses of providing 
polling places, voting booths, etc. “shall be a public charge and shall 
be provided for in the same manner as other election expenses.” 


It would appear that the cost of such special election should be 
paid from the same fund that is drawn upon to pay the expenses of a 
general election. 


Sec. 23-912, R. S. 1948, which is a part of the County Budget 
Act of 1937, provides: 


“The funds to be raised by taxation or otherwise, as pro- 
vided and allowed in said budget, for the various offices, de- 
partments, activities and funds of the county shall, upon the 
adoption of the budget, be deemed to be and be appropriated 
to the various offices, departments, activities, and funds as pro- 
vided in said budget, and shall be used for no other purpose.” 


From a consideration of the foregoing statutory provisions, we 
believe the costs of the special election should be paid from the same 
fund that expenses of general elections are drawn from, and not from 
any funds appropriated for other purposes. 
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4. You also inquire: “If an election board agrees to act without 
pay would it in any way interfere with the legality of the vote?” 


We think it would not of itself affect the legality of the election, 
particularly in view of the provisions of Sec. 32-1003, R. S. i948, which 
provides in substance that misconduct on the part of the judges of elec- 
tion shall not be sufficient to set aside the election unless it can be shown 
to have changed the result of the election. However, the safer practice 
would be to pay the members of the election board their statutory fees, 


5. You also inquire: ‘Under the petition submitted would the 
county board have the right to change the wording of the question so 
that it set up a definite amount for the building and a definite amount 
for equipment, or could the same be inserted in the ballot as so much 
for the building and equipment?” 


If the petition carries the signatures of one-fourth or more of the 
legal voters of the county, as provided in Sec. 23-501, R. S. 1948, 
above quoted, and the board holds an election on the basis of such 
petition, we think the question on the ballot should be exactly as stated 
in the petition. 


However, as above pointed out, the board may order an election 
without a petition of voters, and in such cases the board may word the 
question to suit itself, 


In this connection, we note that the form of petition of voters 
which you submit presents the question as follows: 


“Shall the Board of County. Commissioners of Boone 
County, Nebraska, cause to be built, at or near the county 
seat of said county, a County Hospital, to cost not to exceed 
$100,000 and issue the bonds of said county to pay the costs 
thereof, and levy the necessary tax to pay such bonds accord- 
ing to their terms?” 


You will note that the proposition as stated limits the cost of the 
hospital to $100,000 but puts no limit, except by inference, on the 
amount of bonds to be issued. We suggest that the question be re 
drafted to read substantially as follows: 


“Shall the Board of County Commissioners of Boone 
County, Nebraska, issue bonds of said county in an amount 
not to exceed $100,000, to bear interest at a rate not to 
exceed five per cent per annun, for the purpose of constructing 
a county community hospital and purchasing suitable equip- 
ment therefor, and levy the necessary tax to pay such bonds 
according to their terms?” 


We believe it is not necessary to specify in the question as to 
what amount shall be spent for constructing the hospital and what 
amount spent for equipment, as the statute provides that the bonds 
may be issued for both purposes. 


6. You also inquire: “If the question submitted to a vote was 
identical with the wording of the petition, could a portion of the funds 
raised by sale of the bond be used for equipping the hospital?” 


This would perhaps depend on the wording of the question sub- 
mitted to the voters, but if it is drafted in substantially the form sub- 
mitted above, we believe there would be no question that a portion of 
the funds could be used for equipping the hospital. 


—139— 


August 3, 1946 
Mr. Lloyd L. Pospishil, County Attorney, Schuyler 
You write as follows: 


“Colfax County is seriously considering the submission 
to the electorate at the general election, or at special election 
called therefore, the proposition of issuing bonds to defray 
the cost of the construction of a community hospital. The cost 
thereof would be met by private subscriptions, available federal 
or state assistance, a bond issue, and, if possible, through the 
utilization of the proceeds from an anticipated sale of the 
County Poor Farm. I have carefully considered your opinions, 
dated January 16, 1946, and April 12, 1946, which are clear 
and exhaustive on the question presented, but am unable to 
find any legal authority for the use of the proceeds from the 
sale of the County Poor Farm Fund to defray a part of the cost 
of the proposed County Community Hospital. Sections 23-104, 
107, 348 (as amended) and 68-122 throw no light on this 
question. 


“Your opinion is therefore requested as to whether or not 
the above proceeds and remaining funds may be used for the 
construction of the proposed hospital and for the purchase 
of equipment. 


“If your reply is in the affirmative, precisely what proced- 
ure must be followed therefor? Must reference be made to such 
contemplated use and transfers in the resolution of the County 
Board and in the proposition submitted to the electorate for 
the sale of the real estate? If so, I would further appreciate 
if you would advise the wording which should be used in such 
proceedings. 


“Furthermore, could the County Board authorize the con- 
struction of a Community Hospital with funds derived from 
private subscriptions, federal or state aid, and proceeds from 
the sale of the Poor Farm, without holding a general or special 
election therefor if no bonds will be needed or issued for 
such purpose? If so, what legal procedure would be necessary 
therefor?” 


Sec. 23-343, et seq., R. S. Supp., 1945 (Chap. 44, Laws of 1945), 
authorizes counties having thirty-six hundred or more inhabitants to 
issue bonds for the purpose of constructing or acquiring and equip- 
ping a county community hospital, and authorizes the trustees of such 
hospital to accept gifts, devises, and bequests for such purpose. If such 
counties have authority to issue bonds for the purpose of acquiring 
or constructing and equipping community hospitals, it necessarily fol- 
lows that they have authority to acquire or to construct and equip 
such hospitals. 


We construe the provision of Sec. 23-343 authorizing the issuance 
of bonds, not as a condition or limitation on the implied power of the 
county to acquire or construct and equip a community hospital, but as 
a grant of additional power to the county to issue bonds for such pur- 
pose when necessary or desirable. In other words, we believe it was 
the legislative intent to authorize counties—at least counties having 
a population of thirty-six hundred or more—to acquire or to construct 
and equip community hospitals and, in addition, to authorize the issu- 
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ance of bonds for that purpose if the county board deemed it necessary 
and the electors saw fit to authorize it. We think this is so because it 
is obvious that the inducement of the act is the establishment of county 
community hospitals, not the issuance of bonds. 


The county board has authority to sell the county poor farm. See 
Secs. 23-104 and 23-107, R. S. 1948. If the property cost the county 
more than $3,000.00, however, the proposition to sell it must be voted 
on and approved by a majority of the electors of the county voting 
thereon. Sec. 23-107, R. S. 1943. 


The county board may transfer the funds derived from the sale 
of the poor farm to the county general fund and may also transfer 
the remaining funds in the county poor farm fund to the county 
general fund when they are no longer required for the purposes for 
which they were levied. Sec. 23-338, R. S. 1943. It may then transfer 
these funds from the general fund to the county community hospital 
fund. Sec. 23-334, R. S. 1943. 


In transferring the remainder of the county poor farm fund to 
the county general fund, the resolution should state that the fund is no 
lenger required for the purposes for which levied. There appears to be 
no legal reason, however, for including in any of the resolutions or 
proceedings, including the proposal submitted to the voters ior the sale 
of the poor farm, any statement that the funds or proceeds from the 
sale of the poor farm shall be used for the purpose of constructing and 
equipping a county community hospital. We believe that the inclusion 
or omission of such statement would not affect the legality of the pro- 
ceedings. The county board might feel it advisable to include such 
statement in the proposition submitted to the voters to be assured that 
it had the approval of the voters for the construction of the hospital. 
On the other hand, should it later develop that the board deemed it 
inadvisable to use the proceeds from the sale of the poor farm for 
the construction of a county hospital, it might face criticism and pos- 
sible leyal action if the proposition submitted to the voters to sell the 
poor farm had included a statement that the proceeds of the sale 
should be used to construct and equip a hospital. This is a matter of 
policy for the board to determine. 


The act authorizing the construction and maintenance of a county 
community hospital (Sec. 23-343, et seq., R. S. Supp., 1945) does not 
provide for an election except on the question of issuing bonds for 
that purpose. If the county board decides that it has sufficient funds 
available to construct and maintain a hospital without issuing bonds 
for that purpose, we know of no reason why an election is necessary. 


We believe the procedure should be substantially as follows: 


First. Sale of the poor farm. If the poor farm cost not more than 
$3,000.00, it is not necessary to submit the proposition of sale to the 
voters, and a resolution in somewhat the following form should be 
sufficient: 


WHEREAS... .5.mee has made a proposition to purchase 
the following described real estate of the county, to-wit: 
(Describe) for the sum of $............ , which real estate cost the 
county not more than $3,000.00, and the county board deems 
that the offer so made is beneficial and should be accepted, 
now therefore: 
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Section 1. Be it resolved by the board of county commis- 
sioners of Colfax County that said proposition be accepted and 
that Colfax County sell and convey to.......-.....22-...----e0e-eee-00-++ the 
real estate above described for the sum of $............ and that 
the county board execute all necessary instruments in con- 
nection with said sale and conveyance, including a warranty 
deed and preparation of the abstract of title. 


Or, if no offer to purchase has been made, the resolution might be 
as follows: 


WHEREAS the county board deems that it is beneficial 
and for the best interest of Colfax County that the following 
described real estate, to-wit: (Describe), which real estate 
cost the county not more than $3,000.00, be sold either at pub- 
lic or private sale and for the best price and on the best terms 
available (or on such terms and conditions as the board may 
prescribe), now therefore: 


Section 1. Be it resolved by the board of county commis- 
sioners of Colfax County that Colfax County sell and convey 
the real estate above described either at public or private sale 
(or at public sale or private sale) for the best price and on 
the best terms available (or for not less than $............. and on 
the following terms and conditions, to-wit:—State terms) and 
that the county board execute all necessary instruments in 
connection with said sale and conveyance, including a war- 
ranty deed and preparation of the abstract of title. 


If the property cost the county more than $3,000.00, it will be 
necessary to submit the question of its sale to a vote of the electors 
of the county. Form No. 3253 on page 252 of Volume 3, Lightner’s 
Cyclopedia of Nebraska Forms, seems to us to be quite adequate for 
that purpose and, with suitable variations to fit the facts, will serve 
as a satisfactory model for you to follow. 


Second. Transfer of the net proceeds. The net proceeds of the sale 
of the poor farm may be transferred to the county general fund without 
formality. As to the unexpended balance in the county poor farm fund, 
a resolution stating that the moneys in such fund were not levied for 
school purposes and are no longer required for the purposes for which 
they were levied (See Sec. 23-333, R. S. 1943) and that it is deemed 
beneficial and advisable to transfer them to the county general fund, 
followed by a resolution that the moneys in such fund be and are hereby 
transferred to the county general fund, should be sufficient. 


Third. Creation of a county community hospital fund Such fund 
may be created by appropriate action of the county board, as in the 
ease of any special county fund. 


It should be noted that care should be taken to comply with the 
provisions of the county budget act by including in the budget the 
income expected from the sale of the poor farm and the expenditures 
proposed for the construction and equipment of the hospital 


If it is decided to issue and sell bonds, care should be exercised 
that all statutory and legal requirements are met so that a good bond 
history is made. The purpose of the issue should be clearly stated in 
the proposition as submitted to the voters, and the maximum amount 
of bonds to be issued should be given. Notice of the election should 
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state the proposition to be voted on and the date and hours of the 
election. Helpful suggestions will be found in Lightner’s Cyclopedia 
of Nebraska Forms, Chap. 79. See also 44 C. J, 1194, Sec. 4167, et seq. 


COURT HOUSE 


Bond Issue—Additional Funds Required 
October 18, 1946 
Mr. Firmin Q. Feltz, County Attorney, Ogallala 
You write as follows: 


“In 1941 the County Commissioners of this county issued 
bonds in the amount of $55,000.00 for the purpose of building 
a new court house and jail. This amount was to be matched 
by Federal funds, and WPA was to provide the labor. Since 
that time they have purchased a part of the material with this 
money, however construction was held up by WPA and was 
not actually commenced. Some $27,000.00 of these bonds 
have been refunded, leaving $28,000.00 as court house and 
jail bonds, 


“The commissioners now desire to proceed and submit the 
question of a levy to the voters at the coming election. The 
estimated amount to be raised is an additional $140,000.00, 
and the question is how to raise same. However, they would 
proceed if they could raise another $100,000.00. 


“T have pointed out to them that under the provisions 
of Sec. 23-120 of our statutes the total estimated amount to 
be raised by such special levy is $100,000.00, and that the 
$55,000.00 previously levied and issued would be included in 
this limitation. Is such the proper interpretation of this statute? 
Also would the fact that a portion of these bonds have been 
refunded have any bearing on the situation? 


“Since it is their desire to get a court house built as soon 
as possible a sinking fund would not answer their purpose, 
and the question remains as to how this project could be 
financed, 


“Our total mill levy for the current year is 4.18 mills. 
If you have any suggestions as to how this additional money 
could be raised they would certainly be appreciated.” 


J agree with your opinion that the $55,000.00 previously levied 
and issued must be included within the $100,000.00 limit imposed by 
Sec. 23-120, R. S. 1943. I am of the opinion, also, that the fact that 
a part of these bonds has been refunded would not affect the situation 
in this respect. To hold otherwise would offer an easy way to evade 
the statutory limitation, 


The only suggestion which occurs to me which might be of assist- 
ance to your county board is that the board might solicit the aid of 
the second-class cities of your county under the provisions of Sec. 
10-407, R. S. 1948. Perhaps sufficient funds could be obtained from 
these cities to accomplish their purpose. 
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FAIR ASSOCIATIONS 
Exhibits—Insured 
i August 9, 1946 
Mr. Paul T. Gilbert, Game, Forestation & Parks Commission 


In your recent letter you request our opinion as to whether bor- 
rowed exhibits at the State Fair may be protected by insurance against 
theft or damage. 


Section 81-805, Revised Statutes 1948, provides in part as follows: 


“* * * The Game, Forestation and Parks Commission 
shall have sole charge of forestation, state parks, game and 
fish, recreation grounds and all things pertaining thereto. All 
funds rendered available by law, including funds already col- 
lected for said purposes, may be used by the commission in 
administering and developing such resources, * * *” 


It is now recognized that visual instruction by way of exhibits 
at State Fairs is a positive factor in building public opinion for con- 
structive legislation and the enforcement of reasonable regulations in 
any conservation program. 


It is our opinion that, in giving the commission broad powers in 
the use of funds collected from hunting and fishing permits, they may 
defray the necessary expenses of an exhibit at a State Fair which 
may include purchase of material, labor in its preparation and insur- 
ance against loss by theft or damage while at the fair for those articles 
which belong to individuals which can not be purchased and can only 
be secured for exhibition if protected against loss. 


Organization 


June 27, 1946 
Mr. Perry W. Phillips, County Attorney, Beaver City 


You state that there is an organization in your county known as 
the Furnas County Agricultural Society, which has been properly or- 
ganized according to the statutes and has been operating in accordance 
with the statutes for many years. You also say that recently a new 
organization known as the Arapahoe Junior Fair has been formed and 
they are now asking for a part of the tax moneys levied for the 
Furnas County Agricultural Society under Sec. 2-203, R. S. 1943. You 
ask, ‘Can the County Commissioners apportion or pay any part of the 
tax money raised for the benefit of the Furnas County Agricultural 
Society to the Arapahoe Junior Fair?” 


It would seem that your inquiry is answered by the provisions 
of Sec. 2-230, R. S. 1948, which is as follows: 


“(Whenever any county shall have established a county 
fair under the provisions of sections 2-221 to 2-231, no money 
shall be paid by the county to any other society or association 
maintaining a fair within the county.” 
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September 24, 1946 
Mr. John M. Neff, County Attorney, Lexington 
Answering your letter of September 20, 1946. 


Sec. 2-201 and following, Revised Statutes 19438, provides for the 
organization of a group of citizens constituting a county agricultural 
society, which operates under the direction of the State Board of Agri- 
culture (State v. Wallen, 117 Neb. 397, 220 N. W. 688) and may have 
taxes levied as in said sections provided. 


Secs. 2-221 to 2-231, Revised Statutes 1948, provide for the 
formation of county fair boards by the counties themselves. As you 
suggest, these county fair boards are separate and distinct from the 
erganizations set up by the county agricultural societies provided for 
under Sec, 2-201 and following. The latter are aggregations of 
individuals authorized to hold fairs while the former are authorized 
to hold county fairs under Sec. 2-221 for the counties themselves. 


However, it would seem that the provisions of Sec. 2-231 apply 
not only to county fairs established under Sec. 2-221, but also to the 
old agricultural societies which may be established under Sec. 2-201. 


Sec. 2-230 is as follows: 


“Whenever any county shall have established a county 
fair under the provision of sections 2-221 to 2-231, no money 
shall be paid by the county to any other society or association 
maintaining a fair within the county.” 


Where the county has itself taken advantage of the authorization 
to set up a county fair, it was the intention of the legislature that no 
money should thereafter be paid to any other association maintaining 
a fair within the county. This is what the section says and the only 
fair construction of it is that after a county fair under Sec, 2-221 is 
set up no money shall be paid out to any other fair established under the 
old law. 


It cannot be said that the provisions of Secs. 2-203 and 2-230 are 
so inconsistent that they cannot be construed together. Sec. 2-203 
may be construed to apply to a properly organized agricultural society 
so long as it may be in existence and so long as the county does not 
establish its own fair. In case the county establishes its own fair the 
older organization may continue to exist but may no longer draw 
money from the public treasury. So construed, these two sections of 
the statute may exist at the same time and it is our duty so to construe 
them. 


Manifestly, no county could organize two county fair boards and 
there could be but one official county fair. Therefore, the provision 
against paying funds to any other agricultural society could refer only 
to county agricultural societies organized under the old provision. 


In support of this construction, it will be noted that all of these 
sections were made a part of the Compiled Statutes of 1929 and have 
continued in effect in their present form down to the enactment of 
the Revised Statutes of 1943, when they were all re-enacted, 
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Premiums from State Racing Commission 
November 27, 1945 
Nebraska State Racing Commission, Omaha, Nebraska 


You point out that in some of the counties where funds have been 
received from the State Racing Commission only small amounts have 
been paid out by the county fairs for premiums for agricultural and 
livestock exhibits and that in some of the counties less has been paid 
out than the sum received from the Racing Commission. You inquire 
whether or not such counties qualify for additional money, 


Sec. 2-1210, Revised Statutes 1943, provides that after the pay- 
ment of expenses and the establishment of a permanent expense fund, 
the State Racing Commission shall divide the balance of its receipts 
into as many equal parts as there are counties in the state having ap- 
proved and qualified county fairs or 4-H club shows or livestock shows 
or rodeos and that one part shall be remitted to the county treasurer 
of each of such counties regardless of population. The statute also 
provides that this money shall be used only for the purpose of paying 
premiums for agricultural and livestock exhibits and such other pre- 
miums as are referred to in Sec, 2-205, R. 8S. 1943. 


In our opinion, the State Racing Commission should divide the 
money among all of the counties coming within the above classification, 
although the amounts they pay for premiums are small. It might be 
well in making the remittance to call the county treasurer’s attention 
to the requirement of the law that the money may be used only for 
premiums. 


County fair boards and managers of 4-H club shows or other live- 
stock shows or rodeos which receive a part of this money should be 
advised of the requirement of the statute by the county treasurer and 
should be careful to expend these funds only for paying premiums, as 
set out in the law. This money may not be used for any other purpose, 
and if the fair boards or managers of these other livestock shows 
expend the money for any other purpose they would no doubt be 
personally liable and required to replenish the fund to be used for 
the payment of premiums. 


NEWSPAPERS 
Legal Newspaper 
April 7, 1945 
Mr. A. Paul Johnson, County Attorney, Broken Bow 


You state that a certain newspaper published its February issues 
in March in the following order: 


February 9, 1945 issue received at postoffice, March 5, 1945 


February 28,1945 “ Be March 9, 1945 
February 16,1945 “ _ os ss March 20, 1945 
February 2 1945 “ sy as fs March 22 1945 


and you inquire whether the paper published on such a schedule can be 
considered a legal newspaper for the publication of official notices, 


A legal newspaper is defined in Sec. 25-523, Rev. St. 19438: 


“No newspaper shall be considered a legal newspaper for 
the publication of legal and other official notices unless the 
same shall have a bona fide circulation of at least three hundred 
copies weekly, and shall have been published within the county 
for fifty-two successive weeks prior to the publication of such 
a notice, and be printed, either in whole or in part, in an office 
maintained at the place of publication; * * * * *” 


Section 25-2227, Rev. St. 1948, defines a week as follows: 


“Wherever the statutes of Nebraska provide for the pub- 
lication of notices any number of weeks, or for any number of 
weeks, the term ‘‘week”’ shall be construed to mean either a 
period of time known as a calendar week beginning on Sunday 
and ending with Saturday, or any period of seven consecutive 
days beginning with the date of the first publication of notice; 
Provided, however, nothing herein contained shall be held to 
apply to any notice published prior to April 17, 1915.” 


There are many sections of the statutes providing for publication 
of notices for various purposes, of which Sec. 30-217, Rev. St. 1943, 
relating to the notice of probate of will is typical. This section pro- 
vides that the probate court shall appoint the time and place for prov- 
ing the will when all concerned may appear and contest the probate of 
the will; and shall cause public notice thereof to be given by publication 
three weeks successively. Assume that the probate court had entered - 
an order on February 1, 1945 that the hearing upon a petition for the 
probate of a will was to be held on February 23, 1945, and that notice 
thereof was to be published in the paper above referred to for three 
weeks successively. This would require publication in the issues of 
February 2nd, 9th and 16th, in order that those interested in the probate 
of the will or in objection to the probate thereof, might have legal 
notice. If the February 2nd issue is not distributed until March 22nd, 
the February 9th issue until March 5th and the February 16th issue 
until March 20th, there would be no consecutive weekly publication and 
there would be no publication at all before the date set for hearing. 
It would appear to be impossible to publish a legal notice in a paper 
distributed on any such schedule. 


It is our opinion that a paper commonly published on such an ir- 
regular, mixed and retarded schedule cannot be considered to be a legal 
newspaper within the meaning of our statutes relating to the publica- 
tion of legal and other official notices, 


July 25, 1946 
Mr. T. J. Howard, County Attorney, Greeley 
We have your communication of recent date in which you say: 


“In June, 1943, The Wolbach Messenger, published at 
Wolbach, Greeley County, Nebraska, suspended publication 
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and the owner and publisher, Mr. Harry Petersen, went to work 
in a Government War Plant, 


“On August 1, 1946, this newspaper will resume publica- 
tion at Wolbach under the ownership of Mr. C. E. Thompson, 
who has just been discharged after four years service in the 
United States Navy. 


“Would this paper be deemed a ‘legal newspaper’ within 
the meaning of this section providing it has a bona fide circu- 
lation of at least 300 copies weekly at the time it resumes 
publication.” 


A legal newspaper is defined by Sec. 25-523, Revised Statutes 
1943, to be one which has a bona fide circulation of at ieast three 
hundred copies weekly, and shall have been published within the 
county for fifty-two successive weeks prior, and be printed, either in 
whole or in part, in an office maintained at the place of publication. 


Sec. 25-524, Revised Statutes 1943, was a war measure adopted by 
the legislature in 1943. This section of the statute provides that if a 
legal newspaper suspends publication during the period while the coun- 
try is at war, its status as a legal newspaper shall not be affected by 
such suspension if the same owner or owners, or publisher, or the: 
executors, administrators, heirs, legatees or assignees of such person 
who formerly published the newspaper shall resume publication under 
the same name within six months after cessation of hostilities or his 
release from the armed services if he was in such armed services. 


It would, therefore, seem that the status of the newspaper men- 
. tioned would depend on whether or not Thompson is an assignee of 
Petersen. If so, the status of the newspaper as a legal newspaper 
would not be changed by virtue of its having been suspended during 
the war years. If not, then the provisions of Sec. 25-523 must be fol- 
lowed before it may become established as a legal newspaper. 


REAL ESTATE 
Authority of County Electors—Maijority 


January 20, 1945 
Mr. Cloyd E. Clark, Acting County Attorney, Elwood 


In reply to your inquiry of January 38, 1945, it occurs to us that 
you may leave out of account the effect of Sec. 23-129, Rev. St. 1943. 
The case of State ex rel, Polk County v. Marsh, 106 Neb. 760, would 
seem to hold that the special provision of what is now Sec. 23-107, Rev. 
St. 1943 would prevail over the general provision. Paragraph 2 of the 
syliabus is as follows: 


“The special provision contained in section 954, Rev. St. 
1913 as amended for the submission to the voters of a propos- 
ition to issue bonds of a county for the erection of a court- 
house controls such an election, and not the general provision 
contained in sections 956 to 960, inclusive.” 
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It occurs to us that as pointed out in the Polk County case, Sec. 
awed refers to a special and particular instance and should therefore 
control. 


Reading the section we do not find it ambiguous. The effective 
part is as follows: 


“No lease for a period of more than ten years or sale 
shall be made in real estate costing the county more than 
$3,000 until the proposition shall have been approved by a 
majority of electors of the county voting thereon.” 


It is our opinion under the facts set out in your letter the proposi- 
tion carried by a legal majority. 


Sale by County— 
Vote of Electors 


April 10, 1946 
Mr. Julius D. Cronin, County Attorney, O’Neill 


You state that Holt County owns certain real estate at O’Neill 
which it desires to sell. You refer to Section 23-107 and 28-118, R. S. 
1948, and state that you construe these sections to require that the 
county board submit these question of selling this property to a vote 
of the people. 


You inquire as follows: 


“Have we interpreted the Statute correctly, or does the 
County Board have the power to sell that property without 
a vote of the people? 


“If a vote is required, the County Board is desirous of 
submitting the question to the voters at the coming primary 
Election. I assume that the matter can be submitted at a 
primary election rather than a general election. [ assume, 
further, that a resolution of the Board, submitting the ques- 
tion to the voters, should be passed, and J am anxious to know 
just what that resolution should provide and contain. 


“T would further appreciate it if you would advise me 
how the proposition to be placed upon the ballot should be 
worded, so that we will have no difficulty with the title once 
the matter has been voted upon, assuming that it carries.” 


The question as to whether you have interpreted the statute cor- 
rectly depends upon whether or not the real estate which you propose 
to sell cost the county in excess of $3,000. (See Sec. 23-118, R. S. 1943). 
If the property cost the county $3,000 or less the board has authority 
to sell without a vote of the electors of the county, 


If this particular tract was a part of a larger tract of real estate 
which altogether cost the county more than $3,000, and it is impossible 
to determine the exact cost of this particular tract to the county, 1 
believe that it should be assumed that the real estate cost more than 
$8,000 and that a vote of the people is required. 
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1 believe that your are correct in your assumption that the 
matter can be submitted at the primary election provided notice has 
been given to the electors that the proposition will be voted on at the 
primary election as required by Section 23-126, R. S. 1948. 


I agree with you, also, that the board should adopt a resolution 
as to the sale of this real estate. As to the contents of the resolution, 
I suggest that the preamble or ‘‘whereas’’ clauses should recite: 


1. That the county is owner of this certain tract of real 
estate, describing it; 


2. That said real estate cost the county more than 


$3,000; 
8. If the county has received an offer from a prospective 
purciinserthaty oo ee ee , (name of purchaser), 


has submitted an offer for the purchase of said real estate as 
follows: (set out terms and conditions of the offer—note condi- 
tions required by Section 23-107, R. S. 1943); 


If no offer has been received, then state the terms and 
conditions upon which the board proposes to sell the property 
and whether at private or public sale, etc. 


4, If an offer to buy has been made, then that it is deemed 
by the board to be beneficial and for the best interests of the 
county that the offer be accepted. 


If no offer has been made, then that it is deemed beneficial 
and for the best interests of the county that said real estate 
be sold (at public or private sale). 


The resolution proper should then set out: 


Be it resolved by the Board of County Commissioners of 
Holt County, Nebraska; 


1. That said proposition be submitted to the elec- 
tors of said county at the primary election to be held 
in said county on the 11th day of June, 1946; 


2, Give the exact form in which the proposition 
will appear on the ballot, for example: 


“Shall the County of Holt sell the follow- 
ing described real estate, to wit: (describe 
real estate) as public sale (or at private sale 
COie krone ce Mee for the sum of $.......... ) 
under the following terms and conditions 
(state terms of sale) for which the County 
Board shall be authorized to execute all nec- 
essary instruments in connection with said 
sale and transfer including a warranty deed 
and preparation of the abstract of title. 


For said proposition C3 
Against said proposition ( )” 


3. That notice of said proposition shall be given 
by publication in (name of newspaper or newspapers 
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published in Holt County) for four weeks (four fuil 
weeks are required—State vs. Cherry Couniy, 58 Neb. 
734, 79 N. W. 825) prior to said election {see Section 
23-126, R. S. 1948), setting forth the above proposi- 
tion in full and giving date and places of election 
(primary election to be held in the usual voting 
places in the various precincts and townships in and 
throughout said county on June 11, 1946, between 
the hours of 8:00 a.m. and 8:00 p. m.). 


4, That if a majority of the electors in said 
county voting thereon vote in favor of said proposi- 
tion, then in such case said real estate shall be sold 
at public auction (I do not believe it is necessary to 
give the date of said public sale although I can see 
no reason why it should not be included if you desire), 
if by private sale, to the said ~......-----..-20.2....--- by good 
and sufficient warranty deed upon payment by him of 
the purchase price or meeting the conditions imposed 
under the terms of the sale, etc, 


lf you have access to the Cyclopedia of Nebraska Forms edited by 
Judge Louis Lightner, you will find a form, No. 3253 on page 252 of 
volume 3, for such resolution which I am sure you wili find very 
helpful. 


Each step of the proceedings, including affidavit of publisher as to 
publication of notice of election and certificate of county clerk that 
the proposition had carried at the election, should be shown on the 
abstract. 


We believe that if the foregoing procedure is followed that the 
statutory requirements for sale of real estate by the county will be 
satisfied. 


RECORDS 


Conscientious Objectors Certificates 


January 31, 1946 
Mr. Maynard M. Grosshans, County Attorney, York 


Your inquiry of January 29 raises the question as to whether or 
not certificates issued to conscientious objectors by the Selective 
Service System may be recorded in the “‘World War Discharge Record” 
provided for in Sec. 23-1309, R. S. 1943, as amended, and, if so, whether 
or not the recording fee is waived under Sec. 33-110. 


Sec. 23-1309 reads as follows: 


“Tt shall be the duty of the county clerk in each county 
to keep in separate books entitled ‘World War I Discharge Rec- 
ord,’ and ‘World War II Discharge Record,’ a copy of all dis- 
charges from military, naval or other United States service 
issued to men or women in the service of the United States 
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during the period of World War I, beginning with its declara- 
tion on April 6, 1917, and World War II, beginning with its 
declaration on December 8, 1941.” 


Your inquiry appears to have been prompted by the words, ‘‘or 
other United States service.” The rule of ejusdem generis, which may 
be relied upon as an aid in determining the meaning of legislative 
enactment, is to the effect that where there is an enumeration of par- 
ticular things followed by general words, the latter words shall be con- 
strued as having reference only to things of the same kind or class with 
those specifically mentioned. Under this rule it would appear that the 
words in question should be construed to refer to types of service in 
the military or naval branches of the government. This would make it 
clear that the Legislature did not mean merely the Army and the Navy 
but also meant to include those in the Marine Corps, Waves, Wacs, 
Nurses, etc. Under this construction, no one in any civilian capacity 
would be included, 


This act was originally passed in the year 1921, and the title to 
the bill reads as follows: 


“AN ACT providing for a record of the military discharge 
of all men and women in the service of the United States 
during the World War and residing in the State of Nebraska. 
or who entered the service from Nebraska.” 


It will be seen that the Legislature there referred to a record of 
the ‘military discharge.’’ The status of a conscientious objector is the 
exact antithesis of a military status. Having no military status, one 
could not have a discharge from a military service. 


It is our opinion that the certificates issued to conscientious ob- 
jectors may not be recorded in the discharge records provided for 
those who served in the armed forces of the United States during World 
War I and World War II. This conclusion makes unnecessary an 
answer relative to the waiver of recording fees. 


Destroying Records 
December 5, 1945 
Mr. LaFayette D. Hurley, County Attorney, McCook 


You inquire whether, under the provisions of Chapter 54, Laws of 
Nebraska, 1945, (now Secs, 23-356 and 28-357, R. S. Supp. 1945) an 
officer making a request to destroy certain files and records is required 
to file an itemized and detailed list of each and every document or paper 
he wishes to have destroyed. Considering the provisions of this act, it is 
doubtful whether the legislature had in mind that a minute and detailed 
list should be made of all documents and papers. To do so would require 
the particular applicant to list each and every personal property tax 
schedule; the names of those to whom warrants have been issued, along 
with the dates issued, dates paid or cancelled; and the names of those 
who held tax sale certificates, dates issued, redeemed or forclosed., 
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It is our opinion that the statute is satisfied if there is set out in 
sufficient detail in the application to the district court a description of 
records, files and papers to be destroyed, so that the district court 
can easily ascertain the type, kind and the age of documents described 
in Sec. 28-357. 


Public Inspection 


July 9, 1946 
Mr. Ray E. Blixt, County. Attorney, Brewster 


In your recent letter you request our opinion as to whether a 
county treasurer’s records are open for public examination. Section 
84-712, Revised Statutes 1948, provides in part as follows: 


“All citizens of this state, and all other persons inter- 
ested in the examination of the public records, are hereby fully 
empowered and authorized to examine the same, free of charge, 
during the hours the respective offices may be kept open for the 
ordinary transaction of business; * * *” 


In the case of State v. Ellsworth, 61 Neb. 444, 85 N. W. 439, it was 
held that: 


“Public records are open to the free inspection of all 
citizens of the state, and other persons interested in such 
examination.” 


We believe your analysis is entirely correct and that a county 
treasurer’s books are open for inspection under the conditions set forth 
in Sec, 84-712. 


RURAL FIRE PROTECTION DISTRICTS 
Amount of Levy 


April 12, 1946 
Mr, Lloyd L. Pospishil, County Attorney, Schuyler 


We have your letter of recent date in which you request our con- 
struction of Secs. 35-405 and 77-1603, R. S. 1943, whether in counties 
where rural fire protection districts have been organized a levy of one 
ar mill plus one-tenth mill for maintenance and purchase may be 
made. 


It will be noted that Sec. 35-405 has reference particularly to 
maintenance, and a county may levy not to exceed one-half mill upon 
the taxable property within said fire protection district for maintenance 
of said district. Sec, 77-1603 authorizes a levy “for the purchase of 
rural fire fighting equipment in rural fire districts * * * .” It author. 
izes the levy of not to exceed one tenth of one mill per dollar valuation 
on the property of such district. 


It is our opinion that a county may levy not to exceed one-half 
mill for maintenance plus one tenth of one mill for purchase of such 
rural fire fighting equipment for such district. 
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Collection of Taxes—Distribution 
April 12, 1946 
Mr. John H. Steuteville, County Attorney, Bridgeport 


You state that a rural fire protection district has been organized 
in Cheyenne County but there are four or five sections of land in 
Morrill County included in the district and that taxes against the land 
in Morrill County are paid into the office of the county treasurer of 
Morrill County, and you inquire whether the treasurer of Morrill 
County should pay the amounts of these taxes to the treasurer of 
Cheyenne County or to the secretary of the rural fire protection 
district. 


Sec. 35-405, R. S. 1948, in part provides: 


“Such estimate shall be certified by the president and 
secretary to the proper county clerk, or county clerks, whce 
shall levy a tax, which may not exceed one-half mill, upon the 
taxable property within said district for the maintenance of the 
fire protection district for the fiscal year as provided by law. 
Said tax shall be collected as other taxes are collected in the 
county and deposited with the county treasurer, and be placed 
to the credit of the rural fire protection district so authoriz- 
ing the same, and be paid out upon warrants drawn upon the 
fund by the boaid of directors of the district, bearing the sig- 
nature of the treasurer and the counter-signature of the 
president of the rural fire protection district. * * * ” 


Under this provision of the statute it is our opinion that the county 
treasurer of Morrill County would place the amounts received from such 
tax to the credit of the rural fire protection district and would expend 
the same only upon warrant properly signed as provided for in the 
above quoted section, and that said treasurer would not forward these 
sums to the county treasurer at Cheyenne County or to the secretary 
of the fire protection district. 


PUBLIC LIBRARIES 


Budget Laws 
April 18, 1946 


Miss Clara B. Johnson, Executive Secretary, Nebraska Public Library 
Commission 


In your letter of the 17th you request information regarding the 
budget laws as they relate to public libraries. I shall endeavor to 
answer your several questions in the order in which you state them. 


1. (a) The fiscal year of cities of the first class (5,000 to 
25,000) commences on the second Monday in August 
of each year and continues to the same date the 
following year. Sec. 16-701, R. S. 1943. 


(b) The city council is required to pass its annual appro- 
priation bill during the last quarter of the fiscal year, 
which would be the quarter immediately preceding 
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(c) 


(a) 


(b) 


(c) 


the second Monday in August, Sec. 16-704, R. S. 
1948. The library board should present its budget 
for inclusion in the appropriation sometime before 
the annual appropriation bill is passed by the council. 
As the bill could not be passed before May 1, I would 
think that the presentation of its budget by May 1 
should give ample time for inclusion in the appropria- 
tion, and, of course, it may be presented at any time 
before the appropriation ordinance is actually passed. 
I call your attention to the provisions of Sec. 51-213, 
R. S. 1948, which requires the library board to make 
an annual report on or before the second Monday in 
June of each year to the city council, showing, among 
other things, all moneys received and expended from 
June 1 of the preceding year to June 1 of the current 
year. It would seem to be a logical proceeding tc 
submit the budget for the ensuing year at the same 
time this report is submitted, providing the city coun. 
cil has not already passed its appropriation bill for 
the ensuing year. It would seem that the library 
board could regulate this to some extent if it has the 
cooperation of the city clerk, as the council would no 
doubt give it a reasonable time in which to submit 
its budget. 


Sec. 16-702, R. S. 1948, provides that the maximum 
amount of property taxes which may be assessed and 
collected by cities of the first class shall not exceed 
eighteen mills on the dollar of actual valuation of 
property within the municipality, with certain extra 
appropriations permitted for special purposes. Sec. 
51-201, R. S. 1948, provides that the city council ot 
a city of the first class may levy a tax of not more 
than one mill on the dollar of actual value of all 
taxable property within the city for the establishment 
and maintenance of a public library. 


Sec. 17-701, R. S. 1948, provides that the fiscal yeaz 
of second-class cities (1,000 to 5,000) shall commence 
on the first Tuesday of May each year insofar as 
revenue and fiscal management are concerned, and on 
the last Tuesday in April insofar as organization 
and legislation are concerned. 


Sec. 17-706, R. S. 19438, provides that the city council 
of cities of the second class shall pass the annual 
appropriation bill within the first quarter of each 
fiscal year, which would be within the quarter im- 
mediately following the first Tuesday in May. The 
library board must, of course, present its budget to 
the city council before the annual appropriation bill 
is passed, and as the bill cannot be passed before the 
first Tuesday in May, it should not be necessary for 
the library board to present its budget before that 
date to insure the inclusion of its budget in the 
appropriation, 


Sec. 17-702, R. S. Supp. 1943, provides that the max. 
imum levy which a city of the second class can assess 
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(a) 


(b) 


(a) 


and collect shall not exceed eighteen mills on the 
dollar of the actual valuation of all taxable property 
within the corporate limits of the city, with certain 
exceptions with reference to special appropriations. 
See. 51-201, R. S. 1948, provides that cities of the 
second class may levy a tax of not more than one 
mill on the dollar of actual value of all the taxable 
property within the city for the establishment and 
maintenance of the public library, but provides 
further, “that the mayor and council in cities of 
the second class, having a population of more than 
one thousand and less than five thousand inhabitants, 
are hereby authorized, if it appears that the levy of 
one mill for library purposes, as aforesaid, is inade- 
quate to levy a tax of not more than one and one-half 
mills on the dollar of the actual yaluation of all 
the taxable property within said city of the second 
class annually,’’ and the proceeds are to be credited 
to the library fund of such city. 


You inquire: ‘““‘When must a township library board 
submit its budget?” Sec. 23-259, R. S. 1943, pro 
vides in part: “The electors at the annual town 
meeting shall determine the amount of money neces. 
sary to be levied for each fund for town purposes.” 
Sec. 238-227, R. S. 1948, provides that townships in 
counties under township organization shall hold their 
annual town meetings on the third Tuesday in Jan- 
uary. It would appear, therefore, that the townshin 
library board should submit its budget in time to be¢ 
voted upvun at the annual town meeting on the third 
Tuesday in January. 


Sec. 23-259, R. S. 1943, provides that the rate of 
taxes for town purposes shall not exceed, for roads, 
two mills on each dollar of the actual valuation; fox 
bridges, two fifths of one miil on each dollar of the 
actual valuation; and for all other purposes, three 
fifths of a mill on each dollar of the actual valuation, 
and that the total assessment and levy shall not ex- 
ceed thiree mills on the dollar of actual valuation. 
However, Sec. 51-201, R. S. 1948, which is a later 
enactment, provides that the electors of any town- 
ship at their annual town meeting may levy a tax of 
not more than one mill on the dollar of actual value 
of ail the taxable property within said township 
for the establishment and maintenance of a township 
library. I am of the opinion that the provision of 
Sec. 51-201 prevails over the general provisions of 
Sec. 23-259, and that the township electors may vote 
a tax of not to exceed one mill for the establishment 
and maintenance of the township library. 


The fiscal year of all counties except Douglas County 
begins July 1 and ends June 30. Sec. 28-902, R. S. 
Supp. 1945. The fiscal year in Douglas County 
begins January 1 and ends December 31. See. 
23-920, R. S. Supp. 1945. 
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(b) 


(c) 


(d) 


Sec. 23-906, R. S. Supp. 1945, provides that the 
budget-making authority shall prepare a county 
budget and transmit it to the county board on or be- 
fore July 15. It would appear, therefore, that July 
15 is the deadline for submitting items to the budget: 
making authority. In order to be safe, I would sug- 
gest that July 1 would be fixed as the date for sub: 
mission of its budget requirements by the library 
board, as the budget-making authority requires some 
time to prepare the budget document after it has 
collected the necessary data. In Douglas County 
the budget-making authority must prepare and trans- 
mit the budget to the county board on or before 
November 15. Sec. 23-920, R. S. Supp. 1945. In 
that county, therefore, the library board should sub. 
mit its budget prior to November 15. 


Sec, 23-009, R. S. Supp. 1945, provides that the 
county board shall adopt the budget and appropriate 
the several] amounts specified in said budget at its 
first meeting in August. Sec, 23-910, R. S. Supp. 
1945, provides that the total amount provided in 
said budget to be raised by taxation shall in no in. 
stance exceed the amount of taxes authorized by law 
to be levied during the year, and that no changes 
shall be made in the budget after its adoption except 
as provided in Sec. 23-918, R. S. Supp. 1945. The 
exceptions provided in Sec. 23-918 provide for in- 
creases in the budget to meet emergencies and unan- 
ticipated requirements essential to the preservation 
of the administration of justice, public safety, and 
public health and welfare. The levy necessary to 
raise the funds required by the budget is determined 
at that time. 


Sec. 5 of Art. VIII of the State Constitution provides 
that county authorities shall never assess taxes the 
aggregate of which shall exceed fifty cents per one 
hundred dollars actual valuation, except for the 
payment of indebtedness existing at the time 
the Constitution was adopted, unless authorized 
by a vote of the people of the county. This 
limitation is at the rate of five mills on each 
dollar of actual valuation. Sec, 23-119, R. 8. 1943, 
fixes a maximum limitation of fifty cents on one 
hundred dollars’ actual valuation except in counties 
in which health districts have been constituted 
and are not dissolved, in which counties the tax 
shall not exceed forty cents on one hundred 
dollars’ actual valuation, unless the additional 
amounts are authorized by vote of the people of the 
county. Sec. 77-1602, R. S. 19438, provides that in 
counties having a population of over thirty-five 
hundred inhabitants, the rate of tax for county pur- 
poses shall not exceed thirty-five cents per hundred 
dollars actual valuation, and in counties having a 
population of thirty-five hundred inhabitants or less, 
the rate nf tax for county purposes shall not exceed 
fifty cents per hundred dollars actual valuation. Sec. 
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51-201, R. S. 1948, provides that the county board of 
any county may levy a tax of not more than one miil 
on the dollar of actual valuation of all the taxable 
property within said county for the establishment and 
mainteiance of a county library, the proceeds of such 
tax to be known as the library fund. 


5. (a) See. 7 of Art. IV of the Constitution of Nebraska 
provides that the Governor, “‘at the commencement 
of each regular session shall present, by message, 
a complete itemized budget of the financial require- 
ments of all departments, institutions and agencies 
of the state for the ensuing biennium.” 81-126, R. S. 
1943, provides that in case of a change of administra- 
tion, the outgoing Governor shall deliver the budget 
to the Legislature previous to the close of his term, 
and the incoming Governor shall have fifteen days in 
which to review the budget as prepared and de- 
livered by his predecessor and may send to the 
Legislature a supplementary budget message mak- 
ing suggestions of any changes which he deems wise. 
Sec. 81-136, R. S. 1943, provides that the Governor 
may provide for public hearings on any and all esti- 
mates included in the budget, which shall be held be- 
tween November 15 and December 15 in the year 
preceding the regular session of the Legislature. 
Sec. 81-133, R. S. 1943, provides that the State Tax 
Commissioner may, at the direction of the Governor, 
make inquiry and investigation as to any item re- 
quested, and that he shall compile the requests of 
the differet departments, offices, institutions and 
expending agencies of the state into a consolidated 
budget, iogether with his recommendations as ta 
each item, and file the same with the Governor not 
later than November 15 preceding the convening ot 
the regular session of the Legislature. 


(b) See. 7 of Art. IV of the Constitution of Nebraska 
provides that no appropriations shall be made in 
excess of the recommendation contained in the Gov- 
ernor’s budget unless by three-fifths vote of the 
Legislature, and such excess so approved by a three- 
fifths vote shall not be subject to veto by the Gov- 
ernor. The Legislature, however, may, by a majority 
vote, reduce the amount of any item in the Gov- 
ernor’s budget, but such reduction is subject to veto 
by the Governor. If vetoed by the Governor, it may 
still betome a law if it passes the Legislature by a 
three-tifths majority. Sec. 15, Art. IV, Constitution 
of Nebraska. 


Submitted to Voters—Tax Levy 
October 3, 1946 
Mr. Arthur A. Weber, County Attorney, Bassett 
You state that petitions have been filed requesting that a proposi- 
tion be submitted to the voters of Rock County at the next general 
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election to authorize the levying of a tax of not more than two fifths 
of a mill on the dollar of actual value of the taxable property in the 
county annually for the purpose of establishing and maintaining a 
county public library, You inquire as follows: 


“1, The county levy limit is four mills. If the above 
measure passes, would it be necessary that said amount be in. 
cluded in the four mill limit? 


“2, If your answer to the above question is ‘yes,’ would 
it not be possible for the commissioners to submit another 
proposition at the same election, in addition to the above ques- 
tion, asking that said payment be made out of funds in 
addition to the four mill levy? If so, would you please submit 
such a proposition in suitable form? 


“3. In case that both propositions are to be submitted, 
would it be possible to have both matters printed on the same 
ballot, or would it be necessary to have separate ballots?” 


In answer to your first question, I am of the opinion that the 
two fifths mill levy for library purposes should be included in the 
four mill limit unless the electors vote for such levy in addition to ali 
other taxes, as provided in Sec. 51-316, Revised Statutes, 1943. 


In answer to your second question, I can see no reason why the 
commissioners should not submit another proposition at the same election 
to the effect that the two fifths mill levy be in addition to all other taxes. 
l believe the proposition, if submitted in substantially the following 
form, would be sufficient: 


“Shall a tax, in addition to all other taxes, of not more 
than two fifths of « mill on the dollar of actual value of all 
the taxable property in Rock County Nebraska annually be 
levied and collecteil hereafter in like manner as other taxes 
in said county, and the proceeds thereof used to establish and 
maintain a public library free for the use of the inhabitants 
of such county?” 


In answer to your third question, I can see no objection to the 
submission of both propositions on the same ballot. 


VETERANS 


Discharge Record 
January 16, 1946 


Mr. P. S. Heaton, County Attorney, Central City 


Sec. 23-1309, R. S. 1948, as amended by L. B. 50, passed by 
the 1945 session of the Nebraska State Legislature, provides: 


“It shall be the duty of the county clerk in each county to 
keep in separate books entitled ‘World War I Discharge 
Record’, and ‘World War II Discharge Record’, a copy of alli 
discharges from military, naval or other United States service 
issued to men or women in the service of the United States 
during the period of World War I, beginning with its declarat- 
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ion on April 6, 1917, and World War II, beginning with its 
declaration on December 8, 1941.” 


Sec. 33-110, R. S. Neb. 1943, provides: 


“County clerks shall receive no fee for the performance 
of the following services: For issuing certificates of election; 
for performing the duties of clerk of the county board; for 
taking acknowledgments of claims against the county; for at- 
testing or certifying any document authorized by the county 
board or required by the departments of the state; for record- 
ing army or navy discharges or furnishing certified copies 
thereof to be used in connection with any claim for compen- 
sation or disability; Provided, that a charge of twenty-five 
cents shall be made for each certificate and seal not herein 
excepted and such fees collected shall be credited to the county 
general fund.” 


You inquire whether or not a certificate of service issued to an 
officer is covered by the above sections of the statute. 


One of the definitions for the word “discharge”, according to 
the Funk & Wagnalls Dictionary, is ‘a certificate or notification of 
release or dismissal.” 


A certificate of service issued to an officer contains a record of 
the officer’s service and notifies him that. he is released from duty as 
of a given date. Regardless of what it is called, it terminates his 
service as an officer, and in our opinion is a discharge within the 
meaning of the sections of the statute above quoted. 


Relief Fund 
March 7, 1945 


Hon. W. J. Norman, State Senator, State House 


In compliance with your request, we have examined Art. IV, Ch. 
80, Rev. St. 1943 and find: 


First—A fund of two million dollars is provided for to be held 
in the custody and control of the State Treasurer and managed and 
invested under the direction of the Board of Educational Lands and 
Funds, who are constituted a Board of Trustees for this purpose. 


Second—tThe interest accumulations of the fund so held in trust 
are required by the statute to be paid to the treasurer of some organ- 
jzation admitting to its membership all soldiers, sailors, marines and 
nurses who entered any branch of the service of the United States or 
of her allies, in World War I, and who have been honorably discharged 
therefrom and are residents of Nebraska. This organization is to be 
approved by the Board of Educational Lands and Funds, and the organ- 
ization so approved since this act was passed in 1921 has been the 
American Legion. 


Third—tThe organization so approved is directed under this law 
to disburse the interest accumulations turned over to it, in furnishing 
food, fuel, wearing apparel, medical or surgical aid, care or relief or 
in paying the funeral expenses of discharged soldiers, sailors, marines 
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or nurses who are eligible for membership in such organization, or to 
their wives, widows or dependent children under sixteen years of age, 
who may be in need. This does not require that such person be a 
member of the organization. 


Fourth—The payment of interest accumulations to the organiza. 
tion can only be made on the order of the Treasurer of such organ- 
ization duly approved by at least two executive officers thereof, or of a 
special committee of such organization thereunto specifically author. 
ized. Under this provision of the law the American Legion set up a 
special committee known as The State Fund Relief Committee, the 
members of which are appointed by the Department Commander of 
the American Legion. Being members of a special committee of the 
American Legion, they would be subject to removal by the proper offi- 
cers of the American Legion. 


Fifth—Sec, 80-408, Rev. St. 1943, requires the treasurer and the 
State Service Officer to give bond in an amount not less than $10,000.00 
each, to be approved by the Board of Educational Lands and Funds, 
This section also requires the organization to adopt by-laws, which 
shall be approved by the Board of Educational Lands and Funds, and 
the by-laws now on file with that body require each member of the 
State Fund Relief Committee to give a bond of $5,000.00, which must 
be approved by the Board. In this way, all of those having to do 
with the expenditure of this fund are subject to approval by the Board 
c« Educational Lands and Funds. 


Sixth—The statute provides that, “with the approval of said Board 
of Educational Lands and Funds, there shall be expended for the em. 
ployment of the necessary clerical employees and for the employment 
and expenses of a competent person or persons to prepare and present 
meritorious cases of ex-servicemen for relief before the United States 
Veterans Bureau or the United States Bureau of Pensions, at such 
reasonable compensation as may in each particular case be fixed by 
the Board.” This provision of the statute provides for the payment 
of such employees out of funds to be specifically appropriated by the 
Legislature for that purpose, and the expenditures for the employ- 
ment of such personnel shall be subject to the approval of the Board 
of Educational Lands and Funds. 


Seventh—The competent person employed to prepare and present 
eases to the Veterans Bureau and the Bureau of Pensions is known ag 
the Department Service Officer, and sometimes as the State Service 
Officer. He is an appointee of the American Legion and is not a State 
Officer. He is a State Service Officer because he renders service under 
the act of the Legislature providing for relief to all those who are 
eligible under the statute, including discharged soldiers, sailors, 
marines, nurses, or their wives, widows or dependent children under 
sixteen years of age, throughout the State of Nebraska, and he legally 
functions as such under the act adopted by the Legislature. 


August 10, 1945 
Mr, R. P. Kepler, County Attorney, Sidney 


We have your letter of July 25, requesting our opinion as to 
whether, under the provisions of the Soldiers’ and Sailors’ Relief Law, 
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the several counties are required to furnish relief to applicants who are 
nonresidents of the counties to which they apply. 


The sections of the statutes to which you refer are Sections 80-101, 
$0-102 and 80-108, R. S. 1948. Section 80-102, R. S. 1948, provides 
in substance that the Soldiers’ Relief Commission shall meet on the 
second Monday in February of each year and at such other times as is 
deemed necessary, “and shall examine and determine who is entitled 
to relief, and shall make lists of such persons.” It shall also determine 
the probable amount of funds necessary and certify the amount to the 
county board, which shall make such levies as shall be necessary to raise 
the required relief fund, not exceeding three tenths of a mill on the 
taxable property of such county. This statute does not say, although 
it may perhaps be reasonably inferred, that the relief provided shall 
be limited to residents of the county. 


However, we are required to read in connection with the statutes 
above mentioned Section 77-1605, R. S. 1948, which provides as follows: 


“The county boards of the several counties of this state 
are authorized to levy a tax not exceeding three-tenths of one 
mill upon the taxable property of their respective counties, to 
be levied and collected as now provided by law for the assess- 
ment and collection of taxes for the purpose of creating a 
fund for the relief and for the funeral expenses of honorably 
discharged indigent soldiers, sailors and marines, and the 
indigent wives, widows and minor children, not over fourteen 
years of age in the case of boys, and not over sixteen years of 
age in case of girls, of such indigent or deceased soldiers, 
sailors and marines, having a legal residence in said county.” 


Inasmuch as Section 77-1605 specifically limits the use of this’ 
relief fund to persons having a legal residence in the county, we con- 
clude that the Soldiers’ Relief Commission may not legally grant relief 
to an applicant who is not a legal resident of the county. 


Service Co-Ordinating Committee 
June 14, 1945 


Brigadier General Guy N. Henninger, Executive Vice-Chairman Vet- 
erans’ Service Coordinating Committee 


We have your request for an opinion on L. B, 351, passed by the 
1945 session of the Legislature, with particular attention to Sectioy 
6 of the bill. 


This bill is a complete act in itself and makes provision for the 
eppointment of a state committee and of a committee in each county 
in the state to be known as, “‘Veterans’ Service Coordinating Com- 
Mittee ol: 2s. County.”’ The bill has for its purpose the assist- 
ance of returning veterans of World War II, the reestablishment of 
veterans in civilian life, advising them as to their rights under the 
federal and state laws, and providing a central, established authority 
or agency in the coordination of activities affecting the affairs of 
veterans, 
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Section 6 of the act provides as follows: 


“The county board in each county in this state may appro- 
priate from and pay out of the general fund of the county 
such amount, as the county board may determine, to the county 
veterans’ service coordinating committee designated and certi- 
fied by the state Veterans’ Service Coordinating Committee, to 
aid and enable such county committee to carry out and execute 
the functions, powers and duties to be performed under this 
act.’ 


The powers of a county are governmental only, and in that 
capacity it acts purely as an agent of the state. Funds raised by 
taxation in the county are subject to the direction and control of the 
State Legislature. The county is a creature of statute and has only 
such powers as are conferred by the Legislature. See Lindburg v. 
Bennett, 117 Nebraska 66. Also see State, Ex Rel. City of Omaha, v. 
Board of County Commissioners of Douglas County, 109 Nebraska 35, 
wherein it is held: 


“Property of the county, acquired by funds raised through 
taxation, is property of which the state can direct the use. 
management and disposition, so long at least as this is done 
for the benefit of the public in the taxing district.” 


Therefore, funds of the county raised by taxation, which Section 
6 of the bill directs may be paid by the county, are subject to the 
absolute control of the Legislature; and the county acts as the agent 
in carrying out the expressed will of the Legislature. 


There is only one other element which may affect this problem, 
and that is the question of the county budget. However, when we 
consider that L. B. 351 was passed with the emergency clause, making 
it effective April 16, 1945, and the further fact that by its terms the 
act expires June 30, 1947, we reach the conclusion without difficulty 
that the Legislature intended this act to become effective at once; and, 
since it is within the knowledge of all that many veterans of the 
armed forces are returning to civilian life every day in the state, 
that in order to give effect to the legislative will and make it accomplish 
the purpose which the Legislature intended, it should be made effective 
as early as possible. This being true, and the bill having been passed 
subsequent to the adoption of the budgets in the various counties, it, 
therefore, falls directly within the terms of Section 23-918, R. S. Neb. 
1948, which provides in part as follows: 


“The county board may, during the fiscal year, make 
additional appropriations or increase existing appropriations 
to meet emergencies in ease of such unanticipated requirements 
as are essential to the preservation and maintenance within the 
county of the administration of justice, the public safety, the 
public welfare, and the public health, the funds therefor to be 
provided from unappropriated revenues, if any, or from tem 
porary loans...” 


The requirements of Section 6 of the bill are certainly within 
the term “unanticipated requirements,” and the purpose of the bill is 
definitely for the public safety, the public welfare, and the public 
health. 


It would, therefore, seem entirely within the intent and spirit of 
the law that the committee when formed in the county should meet 
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with the county board thereof with an estimate of the amount of 
funds that the committee will require and which the county board will 
allow. The county board could then appropriate the funds and set 
up such a fund in the office of the county treasurer, and as the need 
arises claims against the county could be filed by the committee and 
allowed by the county board in the regular procedure and paid out of 
this particular fund. 


July 18, 1945 
Mr, Andrew D. Mapes, County Attorney, Norfolk 


Reference is made to your communication of July 6th, in which 
you seek further interpretation of Section 4, L. B. 351, passed by the 
1945 session of the Legislature of this state, and you call particular 
attention to the following provision: 


“Bach County Committee shall cooperate and assist the 
State Committee in performing the functions, powers, and 
duties herein set forth, and may appoint a ‘Veterans’ Service 
Officer’ as a means of providing a place for the assistance of 
Veterans, except in counties where a County Director has 
been appointed, as provided in Section 80-101, Revised Statutes 
of Nebraska, 1943.” 


An examination of Sec. 80-101, Rev. St., 1948, discloses that 
this section provides only for the appointment of a Soldiers’ Relief 
Commission in each county, consisting of three residents thereof; and 
that nowhere in said section does the term “County Service Director” 
appear. As used in Sec. 4 of this bill, the term ‘“‘County Service Direc- 
tor’ is meaningless, and may be disregarded, 59 C. J. 992. (See alsa 
Paxton & Hershey Irrigating Co. v. Farmers & Merchants Irrigation 
Co., 45 Neb. 884, 64 N. W. 848). This is the general rule of law 
controlling in the construction of statutes, and would be a complete 
answer to your question if this particular section of the bill stood 
aione. We have investigated the records of the Legislature for the 
1945 session and find the facts to be as follows: Two measures were 
introduced in the 1945 Legislature providing for approximately the 
same measures of relief. The first one known as L. B. 327, was 
amendatory of Sec. 80-101, Rev. St., 1948, and subsequent sections, 
and provided for the appvintment in each county of a “County Service 
Director.”’ This bill was passed prior to the action taken on L. B. 
851, which is the bill in question; and hence, L. B. 351 contained the 
exception in Sec. 4 that had reference to those counties where a 
“County Service Director’ had been appointed. L. B. 351 was passed 
with an emergency clause and became effective April 16, 1945, and 
since both bills were aimed at a common purpose, and because the 
measures contained in L. B. 351 were more comprehensive, the Gov- 
ernor signed L. B. 351 and it became the law; and exercised his veto 
power over L. B. 327 after the Legislature had adjourned. Hence the 
reason why the term “County Service Director’ appears in Sec 4 of 
the bill is quite apparent, and also since L. B. 827 was vetoed and 
never did become law, that the term “County Service Director” refers 
to no person and in the construction of this bill may be entirely 
disregarded. 
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WEED ERADICATION 
Assessments and Funds 
August 24, 1945 
Mr. L, Verne Halcomb, County Attorney, Kimball 


In your recent letter you raise the question “Are the assessments 
for organizing and operating the affairs of the districts to be made 
against the improvements and land or land only?” 


Sec. 2-939 (L. B. 219) provides: 


“All assessments for organizing and operating the affairs 
of the district shall be certified to the county clerk of the 
county in which the land is situated, who shall place the same 
on the duplicate tax lists against the lands and lots so assessed, 
to be certified to the county treasurer as provided by law. 
It shall be the duty of the county treasurers to collect such 
assessments in the same manner as other taxes against real 
estate are collected. The revenue laws of this state for the 
collection and sale of land for such taxes are hereby made 
applicable to the collection of assessments under this act, 
When warrants have been issued by the district, the taxes so 
collected to pay the same shall constitute a sinking fund to 
be used for the payment of such warrants and the interest 
thereon.” 


According to the authorities the word ‘land’? when used in the 
revenue laws includes improvements. Coke says “The term ‘land’ 
includes not only the ground or soil, but everything which is attached 
to the earth, whether by the course of nature, as trees, herbage and 
water, or by the hand of man, as houses and other buildings.” 


“The word ‘land’ is comprehensive in its import, and includes many 
things besides the earth we tread on, as water, grass, buildings, fences, 
trees and the like, for all these may be conveyed by the general desig- 
nation of ‘land’.”” 11 N. Y. Suppl. 226, 


And there is another consideration. In providing that ‘‘the revenue 
laws of this state for the collection and sale of land for such taxes are 
hereby made applicable to the collection of assessments under this 
act,” it was in our opinion the intention of the legislature to include 
improvements as well as area within the districts formed. 


Assessment of State Lands 
September 30, 1946 
Board of Educational Lands and Funds 


You inquire as follows: ; 


“Can the Board of Educational Lands and Funds place 
school land in a weed control district and if so is the State 
of Nebraska or the school land lessee responsible for the ex- 
pense connected by the eradication of noxious weeds on said 
school land?” 
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It was evidently the intent of the legislature that school lands 
should be included in weed-control districts. Sec. 2-937, Revised 
Statutes 1943, provides: 


‘All public lands in the district, and the lands of all public, 
quasi-public and private corporations and associations of what- 
ever character, excepting only such lands as are not used for 
agricultural purposes but only for highways, roads, railroads 
rights-of-way, easements, canals, or drainage ditches which 
would receive no benefits under this act, shall be subject to 
the taxes imposed under the provisions of this act in the same 
manner as the lands of private individuals.” 


Sec. 2-988, Revised Statutes 1948, provides: 


“Such taxes upon the lands of counties and other govern- 
mental and political subdivisions of this state shall be filed ag 
claims against the same respectively, and may be enforced and 
collected as other claims against them.” ‘ 


However, Article VIII, Sec. 2 of the state constitution contains 
this provision: 


“The property of the state and its governmental subdi- 
visions shall be exempt from taxation, * * * ” 


I am of the opinion that the constitutional provision above cited 
is controlling, and that, while school lands may properly be included in 
weed-eradication districts, they cannot legally be taxed for such pur- 
poses and the state cannot be required to pay such assessment. 


The tax for weed eradication is assessed against the lands bene. 
fitted. See See. 2-927, Revised Statutes 1948. The act obviously 
contemplates that the owner of the land shall pay the assessments, and 
this is true even in cases where the land is owned by a governmental] 
agency or subdivision. See Sec. 2-938, Revised Statutes 1943, above 
quoted. 


There appears to be no legal basis, therefore, for compelling the 
lessee of school lands to pay these assessments. My conclusion is, 
therefore, that, while school lands may legally be included in weed- 
eradication districts, neither the State of Nebraska or its agents nor 
the lessee can legally be compelled to pay any taxes assessed against 
the land. If the lessee voluntarily consents to pay such taxes it is, 
of course, perfectly proper that he should, but his obligation woul¢ 
then be on the contractual basis, 


I enclose copy of an opinion recently issued by this office on the 
matter of assessments against land for the organization and operation 
of weed-control districts which may furnish further information of 
benefit to your department, 


Funds For Weed Eradication on Roadside 


August 20, 1946 
Department of Agriculture and Inspection 


You inquire whether or not the county board may legally use 
money out of the county road fund to spray bind weed on the roadside. 
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It is doubtful whether any statute has ever specifically authorized 
the use of moneys out of the road fund for weed destruction. 


Sec. 39-257, Revised Statutes of Nebraska 19438, is carried in the 
Compiled Statutes 1929 as Sec. 39-612 and provides that it shall be 
the duty of land owners to mow or to otherwise destroy all weeds to the 
middle of a public road running along their lands at least once in each 
year, namely between July 15 and August 15, and, when neglected, 
that the road overseer shall mow or destroy the weeds and may charge 
and be paid from the general fund of the county the wages as fixed 
by the county board in each county. 


Later statutes, to wit, Sec. 2-907 and 2-908, Revised Statutes of 
Nebraska 1948, provide for the eradication and control of field bind 
weed in infested areas and Sec. 2-909 provides that it shall be the duty 
of the Department of Roads and Irrigation, the county boards in each 
county, the township boards, road overseers, the county highway com- 
missioners and railroad companies or their authorized agents to destroy 
ail field bind weed along the highway or right of way in their re- 
spective jurisdiction. This section is not clear as to out of what fund 
payment shall be made for the same although the statutes indicate as 
a whole that the county boards shall furnish the material and prescribe 
rules and regulations for distribution and usage of the same. These 
are the provisions of Laws 1933, chap. 2. 


Later, by Laws 1937, chap. 5, carried in the Revised Statutes az 
Sec. 2-910 and following, Revised Statutes of Nebraska 1943, provision 
was made for the organization of weed-eradication districts. 


Laws 1937, cnap. 5, sec. 12, is carried in the Revised Statutes as 
Sec. 2-942. This section is as follows: 


“Tt shall be the duty of every department and officer of 
the State of Nebraska, as to public or state owned rights-of- 
way or highways under state custody, control or supervision: 
of al) county boards and their employees, as to county-owned 
or controlled roads and highways; of the governing bodies of all 
townships, cities, villages and other governmental and political 
subdivisions of this state, as to all their streets and highways, 
canal and ditches; of all public corporations and associations, 
owning or controlling any rights-of-way, canals or drainage 
ditches; and of all railroad and public utility corporations, as 
to their rights-of-way and easements, where such properties, 
described in this section, are situated within any district or 
adjacent thereto, to proceed immediately to put into effect a 
plan or plans, approved by the director, for the control and 
eradication of noxious weeds infesting any of such properties 
at the expense respectively of the state, counties, townships, 
cities, villages, other governmental and political subdivisions 
of this state, public corporations and associations and railroad 
and public utility corporations above referred to. The gov- 
erning bodies of such county, township, city, village, other 
governmental and political subdivision or any public corpora- 
tion, having the power to levy taxes, shall have the specific 
power to levy and collect such taxes as may be necessary to 
carry out the provisions of this section. Any person, firm or 
corporation who shall, after May 1 of each year, violate any of 
the provisions of this section shall be deemed guilty of a mis- 
demeanor and, upon conviction thereof, shall be punished as 
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provided in section 2-951, and each day of such violation shall 
constitute a separate offense.” 


It will be observed that this is the latest section having to do with 
eradication of noxious weeds and that it provides speciffcally that the 
governing bodies of such county, township, city, village, other govern- 
mental and political subdivision or any public corporation having the 
power to levy taxes shall have the specific power to levy and coliect 
such taxes as may be necessary to carry out the provisions of this 
section. 


This is not only the latest expression on the subject, but is also the 
only section which deals specifically with the question of bind-weed 
eradication and provides specifically for the raising of funds to pay 
for the same by taxation. 


It would seem that there is a distinction between the maintenance 
of a road and the control of noxious weeds, such as bind weed, which 
affect the fertility of the soil. 


It would be our opinion that payment for the work of spraying 
the sides of the road to rid them of bind weed would be governed by 
Sec. 2-942, Revised Statutes of Nebraska 1943, rather than any other 
section. 


Also, it would be our opinion that the county should make pro- 
vision for payment of the expenses of the same under the express 
power granted in that section, and payment should be made out of 
soe gic by them rather than out of the county or township 
road fun 


If the county authorities have not made provision for payment 
of the work as the statute provides, such provision should be made 
before the work is continued. 


Organization 
July 1, 1946 
Mr. Robert C. Brower, County Attorney, Fullerton 


You request our opinion on certain points which have arisen in 
connection with the organization of a weed-eradication district in your 
county. You first inquire: 


“Can the district which organizes after the first of May 
of the year proceed to make the assessment and raise funds 
for that calendar year?” 


I am of the opinion that the district which organizes after the 
first of May is authorized to make assessments and raise funds for 
that calendar year, provided, however, that it must certify such 
assessments to the county clerk on or before July 15 of that year, as 
provided in Sec. 77-1612, Revised Statutes 1943. 


The provisions of Secs. 2-928 and 2-929, Revised Statutes 1943, 
appear to me to apply to districts which have been previously organ- 
ized, and not to districts in process of organization. 
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Sec. 2-939, Revised Statutes 1943, provides that all assessments for 
organizing and administering the affairs of the district shall be certi- 
fied to the county clerk of the county in which the land is situated, 
and the county clerk shall place the same on the duplicate tax lists 
against the lands and lots so assessed, to be certified to the county 
treasurer as provided by law, etc. Such certification must be made on 
or before July 15 ,as provided in Sec. 77-1612 above mentioned. Sec. 
2-941, Revised Statutes 1943, provides that the supervisors may borrow 
money to pay costs of organization and administration, and of control 
and eradication of noxious weeds in the district, and the treasurer, at 
the order of the supervisors, shall draw warrants of the district to 
secure the payment of moneys so borrowed by the district, and to pay 
claims and expenses of operation of the district. The purpose of these 
provisions seems to be to provide a means for obtaining funds when, 
for any reason, the district has not made and certified its assessment 
for the calendar year, also in cases where the district has been organ- 
ized too late to make such assessment and certification. 


You also request our opinion as follows: 


“The resolution making the assessment simply made one 
assessment of $5000 on all the land of the County outside of 
the Corporate Limits of the cities which is the district ‘accord- 
ing to valuation’ the purpose being to have and effect a mill 
levy on all the lands in the County outside of the cities which 
is the district. I have gone over Sections 2-926 to 2-941 which 
seem to me to require all of the assessments, whether it be for 
organization or operation or for work done, to be assessed in 
accordance with the benefits derived on the particular tracts 
of land and I could find no provision in the whole act which 
authorized the making of one $5000 lump assessment and 
ordering it prorated according to’ valuation by mill levy, I 
would like your opinion as to this also.” 


I believe you are correct in your interpretation of the statutes 
requiring all of the assessments, whether for organization and opera- 
tion or for work done, to be assessed upon the basis of benefits derived. 
The provisions of Secs. 2-927 and 2-933, Revised Statutes 1943, seem to 
me to be clear on this point. You will note, however, the last 
sentence of Sec. 2-927 which reads as follows: 


“Benefits for organization and administration shall be 
assessed to each parcel of land in the district.” 


This provision indicates to me that the legislature assumed that 
each parcel of land in the district would derive some benefit from 
the organization of the district. 


It is quite clear, however, that the benefits derived by each parcel 
of land must be considered in making assessments for the eradication 
of weeds in the district. I regard the resolution making the assess- 
ment in a lump sum of Five Thousand Dollars as being subject to 
attack ov. the grounds that it does not comply with Secs. 2-927 and 


2-933. 
You further inquire: 


“Section 2-941 provides that the supervisors may borrow 
money to pay the costs of organization and administrations 
and of control and eradication of noxious weeds in the dis- 


—169— 


trict up to 85% of estimated costs for the current calendar 
year. Can this be borrowed from the County and is there 
any provision for this district to issue warrants to the Treas- 
urer of the County to secure the money from the County 
against the assessments to be collected?” 


I am unable to find any provision in the statutes which authorizes 
the county to loan money to a weed-eradication district, and am of 
the opinion that this may not lawfully be done. 


August 14, 1946 
Mr. Phil B. Campbell, County Attorney, Osceola 
You state: 


“A petition has been filed in the office of the County Clerk 
of Polk County, Nebraska, signed by 216 land owners from 
various parts of the county, asking for the formation ot a 
noxious weed district, consisting of all of Polk County out- 
side of cities and villages.” 


Based upon these facts, you inquire: 


“J. Can the Board of County Commissioners form a 
county wide district upon such petition? 


“9. Assuming that at least 25 of the signers of said 
petition own land in a contiguous body, can the Board form 
a county wide district? 


“3. Under Section 2-920.01, R. S. Supplement, 1945, can 
the Board, after January 1, 1947, form a county wide district 
if parts of the county are infested, or must the district, or 
districts, be limited to infested areas?” 


It is our opinion that the phrase ‘‘contiguous body” as found in 
Sec. 2-912, Revised Statutes Supplement 1945, has reference to the 
description of the district to be organized. When, therefore, twenty- 
five or more land owners petition for the organization of a noxicus 
weed district within the county, all of the land within the county is 
deemed to be contiguous. The only requirement is that such land 
cwner who signs such petition must own land within the county. 


Based upon this interpretation of the statute, your first two 
questions are answered in the affirmative. 


As to your third inquiry, it is our opinion that under Sec. 2-920.01, 
Revised Statutes Supplement 1945, a county-wide district musi be 
organized. Under this section districts will not be limited to infested 
areas. The only exception is that districts already organized for noxious 
weed control would not come within the county-wide district. Calling 
further attention to this particular section, which is to go into effect 
January 1, 1947, it is to be noted that such section has reference only 
to eradication of bindweed, and is not all inclusive as sections per- 
taining to the signing of petitions for noxious weed districts. 
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Organization Expense 
April 30, 1946 
Mr. William Keeshan, County Attorney, Albion 


We have your inquiry of recent date concerning the right of a 
weed eradication district, organized under the 1945 laws, to borrow 
money for the purpose of paying organization expense and to carry 
on the work of the district. 


Sec. 2-941, R. S. 1948, which is part of the same act, is all the 
authority the district needs. This section is as follows: 


“The supervisors may borrow money to pay costs of organ- 
ization and administration, and of control and eradication vf 
noxious weeds in the district, when the funds on hand are 
insufficient therefor; but in no event shall they borrow more 
than eighty-five per cent of the amount of the estimated costs 
for the current calendar year. At the order of the super- 
visors, the treasurer shall draw warrants of the district, which 
shall be approved and issued by the secretary, to secure the 
payment of moneys so borrowed by the district, and to pay 
claims and expenses of operation of the district. Such war- 
rants shall be paid in the order of their presentation therefor. 
The treasurer shall register all warrants which are presented 
for payment but not paid because of insufficient funds; and 
the provisions of sections 77-2201 to 77-2215 shall apply, as 
nearly as may be, to such warrants and to treasurers of 
districts.” 


You will note that the above section fixes a limit to the amount 
to be borrowed and provides that warrants may be issued and regis- 
tered as security for such money borrowed. 


DISTRICT COURT 


Misdemeanors 
December 10, 1946 
Mr. Ted R. Frogge, County Attorney, Elwood 


In your recent letter you request our opinion as to whether a 
District Court has original jurisdiction to try a complaint charging a 
misdemeanor. 


Section 29-1601, R. S. 1943, provides: 


“The several courts of this state shall possess and may ex- 
ercise the same power and jurisdiction to hear, try and de- 
termine prosecutions upon information, for crimes, misde- 
meanors and offenses, to issue writs and process, and do all 
other acts therein, as they possess and may exercise in cases 
of the like prosecutions upon indictments.” 
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Our Nebraska Supreme Court had this question before it in Nelson 
v. State, 115 Neb. 26, 211 N. W. 175 and held: 


“A district court, in the exercise of its original, as dis- 
tinguished from its appellate, jurisdiction, is empowered to 
try and determine misdemeanors.” 


We are therefore of the opinion that a District Court in the exer- 
cise of its original jurisdiction may try a misdemeanor, 


COUNTY ORGANIZATION 


Township Adopted—Procedure for Organizing 
November 26, 1946 


Mr. Myrl D. Edstrom, County Attorney, Wahoo 


You state that at the election on November 5 Saunders County 
voted to adopt township organization. As a result, certain questions 
have arisen upon which you request our opinion. 


You state that two of the three present county commissioners were 
not re-elected, and their present terms would normally expire on Janu- 
ary 7, 1947. Two candidates were elected on November 5 to succeed 
them. You call attention to the provisions of Art. 2, Chap. 23, R. 8S. 
1943, and inquire if, under these statutory provisions, the present 
county commissioners continue in office until the next general election, 
which will be in November, 1948, 


Sec. 23-204, R. S. 1948, provides that on the second Tuesday 
after the election at which township organization was adopted, the 
county commissioners shall meet and divide the county into seven 
supervisor districts in the manner therein directed. 


Sec. 23-207, R. S, 1943, provides as follows: 


“Each member of the county board of any such county, 
which has adopted township organization, shall be assigned to 
the supervisor district in which he may reside, or if two reside 
in one district then the one residing nearest the center of such 
district shall be the supervisor of such district and the other 
shall be the supervisor for the district nearest to his residence. 
The three shall forthwith appoint four supervisors to fill the 
vacancies in the other four supervisor districts, and the newly 
appointed supervisors shall duly qualify and file their oath of 
office and bond with the county judge within ten days after 
such appointment. Any vacancy shall be filled by appointment 
by the remaining supervisors.” 


These proceedings should be held at the meeting on the second 
Tuesday after the election, 


Section 23-208, R. S. 1943, provides that after the county board 
has divided the county into seven supervisor districts and appointed 
supervisors for the district vacancies and transacted the other necessary 
county business, it shall adjourn to the second Tuesday in December, 


at which time it shall meet with the newly appointed supervisors and 
erganize the new board of supervisors, “and from and after such 

meeting and organization the powers of the commissioners shall cease 

and the board so organized shall have all the powers, and perform all 

and singular the duties performed by county boards as contemplated 
y law.’ 


Sec, 28-222, R .S. 1948, provides: 


“All township offices provided for by appointment, as 
provided for in sections 23-207 to 23-220, shall be filled at 
the next general election held in November following such 
appointment, and thereafter the officers elected shall qualify 
and assume their respective offices as provided by law in respect 
to those offices.” 


The effect of these statutes is to abolish the office of county com- 
missioner from and after the second Tuesday in December after the 
electors vote to adopt township organization, and to create and estab- 
lish the county board of supervisors to take its place as of that date. 
Thus the two candidates for county commissioner elected on November 
5 were elected to an office which will cease to exist at the time thei: 
term of office would normally begin, and they are thus precluded from 
qualifying for and assuming the duties of the office or of enjoying its 
privileges and emoluments. 


In creating the office of county commissioner the legislature did 
so subject to the right of the electors to change the form of county 
government and thereby abolish the office. State, ex rel. Topping v. 
Houston, 94 Neb. 445, 143 N. W. 796, 50 L. R. A. (N. S.) 227; State, 
ex rel. Baughn v. Ure, 91 Neb. 31, 185 N. W. 224; 46 C. J. 834, Sec. 
380; 42 Am, Jur. 905, Sec. 33. 


You suggest that the construction to be placed on Secs, 23-207, et 
seq., may be affected by Sec. 32-220, R. S. 1943, which provides, “that 
in all cases of an election where the successful candidate, or candidate 
receiving the highest number of votes in such election, shall be pre- 
vented from assuming office, on account of disqualification, as pro- 
vided by law or otherwise, the incumbent shall not be entitled to hold 
over the term, but said office shall automatically become vacant, and 

‘an appointment shall be made to fill such vacancy in the manner re- 
quired by law.” 


It will be observed that the provisions of Sec. 32-220 apply to 
offices and officers generally, whereas Secs. 23-207, et seq., apply 
specifically to the transition from the commisioner system of county 
government to township organization. It is a familiar princple of 
statutory construction that specific statutes or statutory provisions 
must be regarded as exceptions to the general statutory provisions and 
take precedence over them. 50 Am. Jur. 371, Sec. 367. Moreover, it is 
apparent from an examination of Sec. 32-220 that it is not intended to 
apply to cases where the office is abolished, but only to cases where, 
because of disqualification or otherwise, the successful candidate is 
prevented from assuming the office. 


It is our opinion, therefore, that the two candidates elected as 
county commissioners on November 5, having been elected to offices 
tnat were abolished by the voters at the same election, are without 
right or recourse in the matter, and that the two commissioners whose 
terms of office would normally have expired next January shall become 


—173— 


county supervisors by virtue of the adoption of township organization 
and shall hold such offices until their successors shall have been duly 
elected at the general election in November, 1948, and shall qualify 
for and assume such offices at the time and in the manner prescribed 
by law. 


Your second question is stated as follows: 


“The second question involves the term and compensation 
of the present commissioner whose term does not expire until 
January, 1949. Section 23-265 provides that the supervisors 
shall receive the same compensation for their services and 
mileage as provided for county commissioners. Section 33-128 
provides that the total maximum amount of compensation, in- 
cluding mileage and per diem, that may be paid to or drawn 
by any member of the board, as applicable to Saunders County, 
shall be $800 if under township organization and $1300 if not 
under township organization. Accordingly, there would appear 
to be a discrepancy in compensation of $500, unless the correct 
construction is that section 23-265 refers to the $5 per day 
and 5 cents per mile compensation provided in section 33-128.” 


The provisions of the two sections you mention should be con- 
strued together and, if reasonably possible, in such a way as to har- 
monize their provisions. In this case a harmonious construction of the 
two statutes is not difficult, and, indeed, appears to the writer to be 
most natural and logical. It is, in fact, the construction which you have 
yourself suggested. 


Sec. 23-265, R. S. 1948, provides that “the supervisors shall re- 
ceive the same compensation for their services, and mileage as pro- 
vided for county commissioners,” etc. The compensation and mileage 
provided for county commissioners is five dollars per day for the time 
they shall be necessarily employed in the duties of that office and five 
cents per mile. Sec. 33-128, R. S. 1948. Sec. 33-128 adds a further 
proviso, however, that in counties having a population of more than 
12,000 and less than 22,000, the maximum compensation shall not 
exceed $800.00 if under township organization and $1300.00 if not 
under township organization. The provision of Sec. 23-265 above 
aban applies to the rate of compensation (five dollars per day and 
ive cents per mile) but not to the maximum compensation allowed. 
When your county changes to township organization the county super- 
visors should be paid at the same rate as before, but the maximum 
compensation which each can receive is then $800.00 instead of 
$1300.00 per annum, 
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ELECTIONS 


BALLOTS 


Designation When Endorsed at Convention. 
April 12, 1946 
Honorable Frank Marsh, Secretary of State 


You inquire as to the statement to be placed following the names 
of candidates endorsed by the political party conventions. 


Sec. 82-1139.01, R. S. 1948, provides that the names of all 
convention-endorsed candidates shall be followed by a statement, in 
substance, as follows: ‘Endorsed by -..............- Convention.” In this 
blank should be inserted the designation of the convention, either 
Republican or Democratic State Convention, or Republican or Demnio- 
cratic Congressional District Convention, as the case may be. 


You further inquire whether there is any statutory regulation 
as to the size of type to be used in printing this designation upon the 
ballot. 


We are unable to find any provision with reference to this matter. 


Designation Following Candidate’s Name 
August 3, 1946 
Hon. Frank Marsh, Secretary of State 


You state that you have received from Wayne O. Reed, a nominee 
for the office of superintendent of public instruction, a request that 
there be placed after his name on the official ballot for the general 
election to be held November 5, 1946, the designation, ‘Present 
superintendent of public instruction.’”? You request our opinion as 
to whether or not this request of Mr. Reed should be granted. 


Sec. 82-1140, R. S. 1943, provides as follows: 


“When two or more of the surnames of candidates for 
the same office are the same in spelling or sound, the Secretary 
of State, county clerk, city clerk, election commissioner or any 
other public officer upon whom is enjoined the duty of prepar- 
ing and publishing official primary ballots may on request of 
either of such candidates print on the ballot, immediately 
after his or her name in not to exceed five words the post- 
office address and occupation of such candidate.” 


The above-quoted section was enacted through House Roll No. 
430, 19381 session of the Nebraska State Legislature (Session Laws 
1931, p. 169). The title to said act provides as follows: 


“AN ACT relating to elections; to prescribe the manner of 
preparation and publication of official primary ballots used at 
primary elections.” 


It is our opinion, therefore, that the above section applies only 
to primary elections and that the request of Mr. Reed that the desig- 
nation be placed upon the general election ballot must be denied. 
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Designation—Spacing of Names 


May 13, 1946 


Honorable Frank Marsh, Secretary of State 


You ask our opinion with reference to the printing of the primary 
election ballots and the spacing of the names of candidates thereon in 
view of the requirement under the present primary law which makes 
it the duty to print upon said ballot the designation of endorsement 
following the names of candidates who were endorsed by the party 
conventions. 


Sec. 32-509, R. S. 1943, provides that the space upon the. ballot 
between the names of candidates for the same office shall be three 
sixteenths of an inch. Sec. 32-503 provides that the columns upon 
the ballot shall be eighteen ems wide. These statutory provisions 
refer to the general election ballot, and no separate provisions are 
had with reference to the printing of the primary election ballot. 
Sec. 32-1139 provides, however: 


« * * * The official primary ballot shall be printed sub- 
stantially as is required by law for official ballots used at 
November elections, * * * .” 


Sec. 32-1139.01 provides in part as follows: 


« * * * The names of all convention endorsed caridi- 
dates shall be followed by a statement, in substance, as fol- 
lows: ‘Endorsed by .....--..---..-- Convention.’ -In the foregoing 
blanks there shall be inserted the designation of the party and 
the name of such respective congressional district or state con- 
vention as shall have endorsed such candidate, depending on 
whether the office to be filled is a congressional district or 
state at large office.” 


We have previously given: you our opinion that, since the statute 
does not prescribe the size of type to be used in the designation uf 
endorsement to be printed upon the ballot, this is a matter to de 
determined by the county clerk. It is our opinion, however, that it 
is the duty of the county clerk to have this designation printed in type 
which is readily legible to the average voter. In so doing it becomes 
apparent that there is not sufficient space to print this designation 
all on the line upon which the candidate’s name is printed; and it 
should, therefore, be printed, in whole or in part, on the line below the 
name of the candidate. 


It is our further opinion that in spacing these names on the 
ballot the distance should be measured from the bottom of the liae 
containing the designation of endorsement and not from the bottom of 
the line containing the name of the candidate. This same ruling will 
apply in a case where a party is entitled to a designation under the 
provisions of Sec, 32-1140, R. S. 1943. 


This arrangement, we believe, is necessary in order to carry out 
the intent of the legislature in causing the designation of endurse- 
ment to be placed upon the ballot, and also is a ballot printed ‘“‘sub- 
stantially” in the form required for the printing of ballots to be used 
at the general election in November. 
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It must be kept in mind that the purpose of the statutory regu- 
lations with reference to the printing of election ballots is to permit 
the voter to freely and intelligently cast his ballot, and also for the 
purpose of preventing fraud. Such statutes should, therefore, not be 
construed in such a manner as to defeat the purpose for which they 
were énacted. 


Order of Names 
September 21, 1946 
Me. L. H. Henderson, County Attorney, Alliance 


We have received your recent inquiry in which you requested an 
opinion upon the following: Two candidates have filed by petition for 
the office of county attorney and the question raised is the order in 
which the names of such petition candidates should appear on the 
ballot. 


In our research we have found no law which sets out the order 
in which names shall be placed on the ballot at the general election 
where all candidates for one particular office are such by petition. 
It is our opinion that in the absence of the statutory requirements the 
placing of the names on the ballot is within the reasonable discretion 
of the county clerk and that his discretion will not be interferred with 
by the courts unless it is abused. This was held in the case Woods 
v. State of Nebraska ex rel. McNerney, 44 Neb. 430, 63 N. W. 28, 
where it is stated in Syllabus 1: 


“Some discretion is conferred upon the officer charged with the 
preparation of the official ballot, such as the arrangement 
thereon of party names and in other respects not inconsistent 
with the spirit and purpose of the law, and the exercise of 
such discretion will not be controlled by the court.” 


CAMPAIGNS 


Contributions and Gifts 
February 14, 1946 
VYhe Nebraska Legislative Council 
You state: 


1. A special election was held in N........ city. The sole question 
involved was whether the city should issue bonds for the purpose of 
purchasing electric distribution system. 


2. The city and the utility board expended sums of money from 
the city funds for the purpose of influencing electors to vote for the 
bond issue. Money expended by the city was taken in the first instance 
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from the city’s general fund, but later, the bond issue having carried, 
the general fund was reimbursed from the funds received from the 
sale of the bonds, 


S$. athe W <:.... corporation, which was financially interested in 
the outcome of the election, engaged the services of an advertising 
agency and individuals to influence the electors to vote for the proposed 
bond issue. These services consisted of writing display advertising, 
preparing and distributing handbills, painting signs, operating a sound 
truck urging voters to support the bond issue, etc. 


In the light of the foregoing facts, an opinion is requested on the 
following questions: (1) Did the city exceed its authority as a 
municipal corporation under the laws of Nebraska? and (2) Did the 
activities of the W........ corporation constitute a violation of the elec- 
tion laws of Nebraska? 


The rule with respect to powers of municipal corporations is 
stated in 1 McQuillin, Municipal Corporations (2d Ed.), Sec. 367, in 
this language: 


“A municipal corporation, therefore, possesses no powers 
or faculties not conferred upon it, either expressly or by fair 
implication, by the law which created it, or by other laws, 
constitutional or statutory, applicable to it. It is a creature 
‘of the law established for special purposes and its corporate 
acts must be authorized by its charter, or other laws applicable 
thereto. 


“Every investigation, therefore, of its powers must be 
conducted from the standpoint of such laws. Wherefore, tie 
usual formula, invariably supported by judicial utterances and 
judgments, in substance is: That the only powers a municipal 
corporation possesses and can exercise are: (1) Those granted 
in express terms; (2) Those necessarily or fairly implied 
in, or incident to, the powers expressly granted; and (3) Those 
essential to the declared objects and purposes of the munici- 
pality, not merely convenient, but indispensable.” 


This general rule has been adopted by our court in quite a num- 
ber of cases. See Falldorf v. City of Grand Island, 138 Neb. 212, 
Interstate Power Company v. City of Ainsworth, 125 Neb. 419. 


We find no laws in Nebraska which even remotely hint that a 
municipality has power to use the funds of such municipality for the 
purpose of influencing an election, and therefore, in the absence of 
a specific statute to that effect, the expenditure of funds belonging 
to the municipality for purposes other than carrying on the functions 
of such municipality is contrary to the accepted law of this state 
and therefore unauthorized. 


Sec. 32-1980, R. S. 1943, provides: 


“Tt shall be unlawful and a misdemeanor for any corpo- 
ration whatsoever, whether organized under the laws of this 
state, or any other state or government and doing business 
in this state, to give or contribute any money, property, trans- 
portation, help or assistance in any manner or form to any 
political party, or to any candidate for any civil office, or to 
any political organization or committee or to any individual to 
be used or expended for any political purposes,” 


—179— 


The same act, Sec. 32-1916, in defining ‘political committee’, 
says that it is a committee organized for the purpose of supporting 
or opposing “‘any measure or proposition submitted to popular vote 
ss oe 


The case of People v. Gansley (Mich.), 158 N. W. 195, in con- 
struing similar provisions, stated: 


“Tt is clear that while most of the provisions of the 
act relate to the conduct and duties of candidates and political 
committees, yet that it was intended to regulate and control 
all elections and election expenses, wherever the electors are 
called upon to decide any measure or measures that may be 
before the people to be voted upon, is, we think, equally clear.” 


The term “political purposes” mentioned in Sec. 32-1930 applies to 
measures or propositions to be submitted to the people to be voted 
upon. 


The same Michigan case states: 


“When the word ‘political’ is used as it is in this act, even 
if held to qualify the words ‘principle or measure,’ it is a 
narrow construction to hold that it applies to one or mure 
of the recognized political parties only. The word has a much 
broader meaning, and often refers to matters of public policy.” 


In State v. Patterson, 67 Fla. 449, 65 So. 659, the Corrupt 
Practices Act of Florida was before the court for construction, and 
there it was said: 


“The object of the law is to prevent corruption, fraud, 
and deception of all kinds and the statute should be enforced 
to accomplish the legislative intent.” 


To the same effect in State v. Fairbanks, 187 Ind. 648, 115 N. #. 
769, which was also an election on local option for sale of liquor, 
the court there remarked: 


“It was the evident intention of the lawmakers that 
corporations as such should not contribute to campaign funds 
for the purpose of controlling or influencing votes in any 
election.” 


The above cases are mentioned to indicate the construction 
various courts have placed upon a similar statute. Nebraska has not 
interpreted this statute, and hence we have no idea what construction 
might be placed thereon. The case of People v. Gansley, mentioned 
above, construed an act very similar to ours, but the offense there was 
a direct gift by the corporation for the purpose of influencing a 
municipal election on local option. 


In the instant case the evidence taken by the council indicates 
that there was not any money given or contributed to be expended 
for politica] purposes, that the money used to influence this election 
was paid to an agent of the corporation. It is our opinion that under 
the statute any money that is given for such purposes must of necessity 
pass out of the control and direction of the corporation, while in this 
instance the corporation controlled and directed the expenditure and 
it, therefore, does not constitute a gift or contribution as contemplated 
by the statute. 3 
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We call your attention further to the fact that this particular 
section, 32-1930, was initially passed by our Legislature in 1897 by 
House Roll No. 267 and was titled, “AN ACT to prohibit corporations 
from contributing money or means to influence or control electors and 
to punish a violation of the law.” This particular act is found in 
Chapter 19, page 185, Laws of Nebraska for the year 1897. Sec. 1 of 
the act describes the offense and is substantially as the first part of 
the section as we now have it. Sec. 2 prescribes: 


“Any corporation violating any of the provisions of this 
Act shall forfeit and pay a fine of $1,000 for the first offense.” 
Sec. 3 provides: 


“Upon conviction of a second or subsequent offense shall 
forfeit and pay a fine of $2,000, and the court shall decree 
the charter of said corporation canceled * * * ,” 


The form of this act continued the same until 1913, at which 
time the statute substantially as we now have it appeared without 
amendment or change by the Legislature. The reviser of the statutes, 
therefore, took the liberty to consolidate all four sections of the 1897 
act into one section and by so doing considerably changed the meaning, 
not of the offense, but of the punishment. 


The case of Hoctor v. State, 141 Neb. 329, 3 N. W. (2d) 558, 
states: 


“« * * * “A mere change of phraseology, or punctuation, 
or the addition or omission of words in the revision or codi- 
fication of statutes, does not necessarily change the operation 
or effect thereof, and will not be deemed to do so unless the 
intent to make such change is clear and unmistakable. * * * 
No presumption arises from changes of this character that the 
revisers or the legislature in adopting the revision intended to 
change the existing law; but the presumption is to the contrary, 
unless an intent to change it clearly appears.’ 59 C. J. 894.” 


It is our opinion, therefore, with reference to your second ques- 
tion that our statute is not sufficiently broad to cover actions of a 
corporation in which the individuals or agents of the corporation 
expend money to influence an election where there has been no gift 
or contribution to a candidate, political organization or committee, or 
individual. 


CANDIDATES 


Acceptance of Nomination 
April 27, 1946 
Mr. Elmer F. Witte, County Attorney, Pawnee City 


You inquire as to the validity of nomination papers signed by 
the wife of the candidate and not by the candidate himself. 


Sec. 32-1122, R. S. 1948, requires that an application for nomina- 
tion must be signed by the candidate and sworn to under oath. An 
application by anyone other than the candidate himself would there- 
fore be insufficient to meet the requirements of said section. 
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Declination of Nomination 


September 20, 1946 
Mr. William T. Gleeson, Deputy Secretary of State 


We have your recent inquiry in which you state: 


‘Sidney J, Cullingham, one of two nominees for the office 
of Member of the Legislature for the Ninth District, by letter 
dated September 18, 1946 and received in this office September 
19, 1946, advises the Secretary of State that he wishes to 
withdraw his name and to decline the nomination.” 


and you inquire whether the nominee for Member of the Legislature 
is subject to the provisions of Section 32-1127, R. S. Neb. 1943 when 
construed with Section 32-1206, R. 8. Neb. 1943. 


Section 32-1127 provides that: Declination must be in the hands 
of the Secretary of State fifty days before the election. 


In the case of State v. Dewey, 73 Neb, 396, our Supreme Court 
said that: The limitation of such a statute providing the number of 
days prior to an election that resignation must be filed was directory 
only. Such declination could be filed later than the day provided by 
statute providing the vacancy could be filled within the statutory time. 


Section 32-1206 provides: 


“«# * * Tf there shall be a vacancy on the ballot after 
the primary, the man polling the third highest in the primary 
shall be the candidate * * * ,” 


This particular section goes on further to say that in case there were 
enly two candidates at the primary election and one resigns, then 
candidates may file by petition and the method of filing by petition is 
set forth in this particular section, 


Under our statutes the Secretary of State is required to certify to 
the ballot this year on the 21st day of September, 1946 and since the 
date designated by statute for filing resignations is only directory and 
such resignation is filed in time to allow authorities to fill this vacancy, 
which in this instance the statute itself prescribes in moving the third 
highest candidate to the second position on the ballot prior to certifica- 
tion of the ballot, it would be our opinion that under these circum- 
stances the third highest candidate on the primary ballot would move 
up to second place and would be one of the nominees to be voted 
upon for this office at the general election. 


You state, however, that the letter of resignation of Mr. Culling- 
ham was not acknowledged as required by Section 32-1127. It is 
cur opinion that such resignation must be acknowledged and unless 
such duly acknowledged declination is received by your office prior 
to the time of certifying the ballot the third highest candidate on the 
ballot at the primary election may be moved up to the second highest 
place and be the nominee. If such duly acknowledged declination is 
not received then there has not been a proper resignation and the 
name of Mr. Cullingham must appear on the ballot, 
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September 19, 1946 
Mr. Joseph Ach, County Attorney, Friend 


We have your recent inquiry in which you state that the Repub- 
lican candidate for the office of county attorney has returned to active 
duty with the Army of the United States; that he wrote a letter to the 
county clerk of Saline County postmarked September 16, 1946, and 
received at the office of the county clerk at Wilber on September i8, 
1946, in which said letter the Republican candidate requested that his 
name not be placed on the ballot. You inquire whether or not the 
county clerk shall or shall not place the name of the Republican 
candidate for county attorney on the ballot for the November election. 


Sec. 82-1127, R. S. 1943, provides that resignations must be filed 
within fifty days before such election. Resignations are presumed to 
be filed in the office of the county clerk on the date on which such 
resignations are received by him. The request, therefore, to withdraw 
as a candidate was filed too late. 


In the case of State v. Dewey, 73 Neb. 396, it was held that the 
law requiring candidates to withdraw or resign by a certain date was 
directory only and that if such candidate withdrew or resigned in 
sufficient time so as to allow the proper committee to make an appoint- 
ment to fill this vacancy within the time required by statute, that a 
resignation or withdrawal would be sufficient if filed after such date. 


Sec. 32-1181, R. S. 1948, provides in the event of such resignation 
or withdrawal appointments must be filled fifty days before the election, 
and under these circumstances the resignation was not made in sufficient 
time so as to authorize the political committee to make an appointment 
to fill such vacancy. 


It is therefore our opinion that the request for the withdrawal of 
the name of Republican candidate for county attorney was filed too 
late and that such name must appear on the ballot. 


Defeated—Not be Nominated by Party Committee 
July 17, 1946 
Mr. John H. Steuteville, County Attorney, Bridgeport 


You inquire whether an unsuccessful candidate at the primary 
election may be nominated by the party committee to fill a vacancy 
on the ballot caused by the declination of the successful candidate to 
accept the nomination. 


Sec. 32-1131, R. S. 1948, authorized the party committee to 
nominate a candidate to fill a vacancy where the successful candidate 
declines the nomination and provides that in case of a county oflice 
a certificate of nomination shall be filed with the county clerk by the 
presiding officer and secretary of such party committee. 


Sec. 32-1107, R. S. 1948, provides in part: 


«« %* # * no person who has been a candidate for an office 
at a primary shall be a candidate by petition or certificate 
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of nomination for the office for which he was defeated, at the 
next general election. * * * ” 


The above-quoted section, therefore, clearly prohibits a defeated 
candidate at a primary election from becoming a candidate at the 
general election through nomination by his party committee. The only 
manner in which such a candidate may be elected is through a write-in 
vote at the general election. 


Eligibility—Who Determines 
May 2, 1946 
Honorable Wayne O. Reed, Superintendent of Public Instruction 


You call our attention to the provisions of Sec. 79-1501, R. S. 
1948, and submit the following questions for our opinion: 


“1. Who determines whether a person who has filed as 
a candidate for the office of county superintendent is eligible 
to have his name appear on the ballot? 


“2. If a person should file for the office of county super- 
intendent to whom an administrative and supervisory certifi- 
cate has not been issued but who is eligible to receive such 
certificate, can his name appear on the ballot? 


“3, Who is responsible and what is the proper procedure 
for withholding the name of a candidate for the office of 
county superintendent from the ballot if he does not hold the 
proper certificate? 


“4, What is the responsibility of the superintendent of 
public instruction in the administration of Section 79-1501?” 


We will answer your questions in the order in which they are 
submitted. 


1. Any elector of the county may make objections to the placing 
of a candidate’s name upon the ballot within ten days from the date 
of the filing of the nomination papers, as provided by Sec. 32-1128, 
k. S. 1948, in which event the procedure set forth in said section 
must be followed to determine the validity of the filing, or, a court 
of competent jurisdiction has authority to determine the validity of 
a filing in a proper proceeding, 


2. If a candidate has filed for the office of county superintendent 
to whom an administrative and supervisory certificate has not been 
issued, his name will appear upon the ballot unless objections are 
made thereto within the time prescribed by law, or, a court of compe- 
tent jurisdiction determines otherwise. 


8. Your third question is answered by the answers given to the two 
preceding questions. 


4, The statute does not appear to impose any responsibility 
upon the Superintendent of Public Instruction in the administration 
of Sec. 79-1501, R. S. 1943. 
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Incumbent of Another Office—Create Vacancy 
February 7, 1946 
Mr. Malcolm R. Smith, County Attorney, Dakota City 


You state that the county superintendent of your county has 
announced his intention of becoming a candidate for mayor of South 
Sioux City, a city of the second class, and inquire whether sueh 
filing will create a vacancy in the office of county superintendent at 
the date of commencement of the mayor’s term of office. 


Sec. 32-1106, R. S. 1948, provides that if the candidate for an 
elective office is the incumbent of another elective office, the filing of 
his nomination papers shall create a vacancy in the elective office 
which such candidate then holds as of the date of commencement of 
the term of office for which he filed. 


It is our opinion, however, that the above provision does not 
apply in the case you present, since municipal elections in cities having 
less than twenty-five thousand population are expressly exempt from 
the general provisions of the primary law by virtue of the provisions 
of Sec. 32-1105. This section provides in part as follows: 


“Sections 32-1101 to 32-1179 shall not apply to special 
elections to fill vacancies, nor to municipal elections in cities 
having less than twenty-five thousand population, * * *” 


September 3, 1946 
Mr. Andrew D. Mapes, County Attorney, Norfolk 


You inquire whether a police judge in the city of Norfolk is 
eligible for the office of justice of the peace of Norfolk Precinct, which 
. includes the city of Norfolk and certain territory outside of said city. 


There is no ‘prohibition against an individual holding two pubiic 
offices unless the nature and duties of the offices are such as io 
render them incompatible. We are unable, however, to find anything 
in the duties of the office of police judge and that of justice of tne 
peace which would render them incompatible. 


Incumbent of Office—Time For Filing 
March 30, 1946 
Mr. William B. Quigley, County Attorney, Valentine 
In response to your inquiry of March 27, please be advised that 
there is no statute which would prevent a present member of ihe 


legislature, who has not and will not file for reelection, from filing 
for and being a candidate for the office of county commissioner. 


See. 32-1106, R. S. Neb. 1948, requires, however, that if the 
candidate for an elective office is the incumbent of another elective 
office, he must file at least seventy days prior to the date of the 
primary. 
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Filing Fee 
September 4, 1946 
Mr. Louis A. Holmes, County Attorney, Grand Island 


We have your recent inquiry in which you ask (1) does the 
justice of the peace, nominated by the party county convention, have 
to pay a filing fee for having been placed on the ballot, and (2) 
who is required to pay police officers detailed to attend polling places 
on days of election? 


Secs. 82-213 and 32-216, R. S, 1948, specify that justices of tne 
peace are precinct or township officers, and Sec. 32-1105 states 
that the general law pertaining to nomination of candidates and in- 
cluded in Secs. 32-1101 to 82-1179 does not apply to precinct or 
township officers, Sec. 32-1121 provides for the fees that shall be 
paid for those wishing to file for office and comes within the provisions 
of Sec. 32-1105 exempting precinct and township officers from paying 
a filing fee. 


As to your second inquiry, it is our opinion that when regularly 
appointed and qualified police officers are ordered to polling places 
they are merely executing the duties of their office and are paid by 
the particular city or village within which the polling place is located. 
We call your attention, however, to Sec. 32-736, R. S. 1948, which 
states in part that if no constable is in attendance, the judges of 
election may appoint one or more specially by writing, who shall have 
all the powers of a regular constable. Since the election board is 
appointed by the county, if the election board feels it necessary to 
appoint a constable it is our opinion that such constable should be 
paid by the county, 


Petition Candidate—Acceptance 
April 26, 1946 
Mr. H. A. Brubaker, County Attorney, Nelson 


On behalf of the county clerk of your county you request an 
official opinion from this office as to whether or not the name of a 
certain candidate for county attorney may be placed upon the 
official primary ballot in view of the following facts: 


On the 12th day of April, 1946, a petition in the prescribed 
statutory form and signed by more than the required number of quali- 
fied electors was duly filed in the office of the county clerk several 
hours before the expiration of the time limited for such filing, On 
the day following the filing of his name by the electors the proposed 
candidate sent a telegram by Western Union to the county clerk in 
words as follows: 


“Accept filing of my name for office of County Attorney.” 


No other form of acceptance was received by the county clerk. 
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Sec. 32-1122, R. S. 1943, pertaining to the filing of nomination 
papers, provides in part as follows: 


“« * * * In case a nomination shall be made by electors 
other than the candidate, said nominee shall, within five days 
from the date of filing of said nominating petition, file a 
statement in writing duly verified under oath, stating that 
he affiliates with the party named in said certificate, and that 
party only; that he will abide by the results of said primary, 
and if elected will qualify and serve as such officer. In case 
said statement shall not be filed within the time specified 
the name of the candidate in the petition shall not be placed 
upon the primary ballot. 


The above-quoted provision clearly requires that the acceptance 
be duly verified under oath and contain the information set forth 
therein. The acceptance by telegraph is, therefore, insufficient, and 
this candidate is not entitled to have his name printed upon the 
official primary ballot, 


Vacancy on Nonpolitical Ticket 


April 16, 1946 
Honorable Frank Marsh, Secretary of State 


You inquire (1) if subsequent to the primary election and only 
one candidate has filed for the office of county superintendent, this 
candidate resigns or withdraws from the race, how may candidates 
file for this office or get their names on the ballot for the general 
election, and (2) how many times is it necessary for the county 
clerk to give notice by publication of an election and what information 
should be contained in each notice. 


In answer to your first inquiry, we refer you to Sec. 32-1204, 
R. S. 1948, which in part states: 


“Tf a vacancy shall occur as to any person duly nominated 
on a nonpolitical county ticket for the office of * * * county 
superintendent * * * the same may be filled by petition 
filed with the county clerk containing the signatures of 
persons equal in number to at least ten per cent of the 
number of voters who voted for Governor at the preceding 
general election. * * * ” 


We deem this particular part of the section above mentioned self- 
explanatory. 


Answering your second inquiry, it is our opinion that two notices 
are required. The first notice should be published as soon as the 
county clerk receives the proclamation of the Governor in which 
there is designated all the offices to be filled by vote of all electors 
of the state. This notice should substantially conform to that pre- 
scribed in Sec. 32-302, R. S. 1943, setting forth the date of the primary 
election, the offices to be voted upon or to be filled, the time during 
which the election polls will be open, and that the election will take 
place at the usual polling places. In addition to this, another notice 
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as prescribed in Sec. 32-1126, R. S. 1948, should be published, publica- 
tion to be made upon receipt of the certified list from the Secretary 
of State, and in any event at least twenty days before such election, 
and this notice should contain the party designation, the title of each 
office, the names and addresses of all persons for whom nomination 
papers have been filed, the date of the primary, the hours during 
which the polls will be open, and that the primary will be held at the 
regular polling place for each precinct. 


Each one of the notices above mentioned should be dated and 
signed by the county clerk and should have his official seal affixed 
thereto. 


Write-in Candidate 
July 5, 1946 


Mr. Lloyd L. Pospishil, County Attorney, Schuyler 


You state that at the recent primary election approximately 2100 
votes were cast and that a write-in candidate received approximately 
700 votes for the office of county superintendent. With reference to 
this statement of facts you submit certain questions, which we will 
state and answer in the order given. 


1. You inquire what percentage of votes a write-in candidate 
for the office of county superintendent must receive in order to: have 
his name placed upon the general election ballot. 


Sec. 32-1204, R. S. 1948, provides that a write-in candidate 
shall not be entitled to a certificate of nomination nor have his name 
placed on the general election ballot unless he shall have received at 
least the second highest number of votes cast for such nomination and 
unless such a number of votes received shall be at least ten per cent 
of the total vote cast for governor in said county at the preceding 
general election. 


2. Your second question inquires whether a person who is not 
eligible to receive an administrative or supervisory certificate is 
entitled to have his name placed upon the ballot as a candidate for 
the office of county superintendent at the general election. 


Sec. 79-1501, R. 8S. 1948, provides in part: 


“«« * * * No person shall be eligible to have his name 
appear on the ballot as a nominee for the office of couiuity 
superintendent at any primary election, to have his name 
appear on the ballot as a candidate for the office of county 
superintendent at any general election or to have an election 
certificate issued to him if he is the successful candidate for 
the office of county superintendent, unless he holds at least 
a Nebraska initial administrative and supervisory certificate 
issued in this state and in force on each such occasion, except 
as otherwise provided for in this section. It shall be the 
duty of the county clerk to notify the Superintendent of 
Public Instruction of the election of the county superintendent 
at the time the results of the primary and general election are 
ascertained: * * * .’’ 
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This section clearly requires the holding of such certificate as 
a requirement both to the holding of the office and to having the name 
appear upon the election ballot. However, we are unable to find any 
statutory provision whereby the county clerk may determine whether 
or not such candidate holds the necessary certificate; and it is our 
opinion, since the legislature has made no such provision, that the 
county clerk cannot of his own accord create a proceeding in order 
to make such determination. Such determination can, therefore, be 
made only by a court of competent jurisdiction. 


8. Your third question is whether a person not legally qualified as 
county superintendent may hold the office if elected. 


Our answer to this question is in the negative. However, this 
again is a matter that could not be determined by the county zlerk 
and would also require a proceeding in a court of competent juris- 
diction. 


4. Your fourth question is whether a candidate nominated by 
write-in votes is required to accept such nomination. 


There is no requirement for the acceptance of a nomination by 
any candidate, and, therefore, one who is nominated by write-in votes 
is entitled to have his name appear on the general election ballot 
without any acceptance of such nomination. 


November 14, 1946 
Mr. Donald W. Cox, County Attorney, Hayes Center 
You state: 


“In the recent general election a person who does not hold 
an initial administrative and supervisory certificate, as required 
by Sec. 79-1501, R. S. 1948, received the greatest number of 
votes, by write-in, for the office of county superintendent. 


“In your opinion of July 11, 1946, set forth on page 153 
of Vol. 1, No. 4 of Opinions of the Attorney General of Ne- 
braska, you held it to be the county attorney’s duty to bring 
action to prevent placing of an ineligible person’s name upon 
the ballot, and, by implication, that a similar duty would 
exist to bring suit to have the election adjudged void thus 
preventing such an ineligible person from taking office as 
county superintendent.” 


You inquire: 


“1. When a person who is not eligible to hold the office of 
county superintendent receives the greatest number of votes 
in the general election is it the duty of the county attorney 
to contest the election to prevent such ineligible person from 
taking office? , 


“2. If so, is the State of Nebraska named as the con- 
testant in the suit brought to contest such election? If not 
the state, who would be named as the contestant when the 
county attorney brings the action? 
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“3, If the State of Nebraska is the contestant, what 
provision is there for posting the bond required by Sec. 
32-1018, R. S. 1943? 


“4. Do you know of any way in which such a suit could 
be avoided by the ineligible person filing a disclaimer, acknowl- 
edgment of ineligibility or other instrument?” 


Under the provisions of Sec. 32-1010, R. S. 1948, we are of 
the opinion that it is not the duty of the county attorney, in his 
official capacity, to commence an election contest to determine the 
eligibility of any person to hold office, and it is not a part of the 
duties of such county attorney to commence actions either in the 
name of the state or the county to have qualifications of individuals 
determined by the courts. Sec. 82-1010 prescribes that election may 
be contested by any elector of the state, judicial district, county, town- 
ship, precinct, city or incorporated village in and for which the 
person is declared elected. 


We have found no statutory authority for any person who is 
ineligible filing a disclaimer or an acknowledgment of ineligibility to 
the office, and we know of no method by which there could be a legal 
determination of this matter prior to the time of the person taking 
office. The county clerk could refuse to issue an election certificate 
and the person elected could commence a mandamus action requiring 
the issuance of such certificate and the matter of eligibility determined 
by such action. 


The elected individual could refuse to qualify, and upon such 
failure the office could be filled by appointment. Under such circum- 
stances, however, a certificate of election should be issued, otherwise 
the failure to file oath and bond might be excusable because of the 
failure to issue such certificate. Finally, if such elected person takes 
office, then you as county attorney should commence an action in quo 
warranto in the name of the State of Nebraska, as provided for in 
Secs. 25-21,121, et seq., R. S. 1943. 


You, no doubt, are acquainted with Sec. 32-1235, R. S. 1948, which 
states: 


“When the person whose election is contested is found 
to have received the highest number of legal votes, but the 
election is declared null by reason of legal disqualification on 
his part, or for other causes, the person receiving the next 
highest number of votes shall not be declared elected, but 
the election shall be declared void.” 


and with Sec. 32-220, R. S. 1948, which in part provides “that in all 
cases of an election where the successful candidate, or candidates re- 
ceiving the highest number of votes in such election, shall be prevented 
from assuming office, on account of disqualification, as provided by 
law or otherwise, the incumbent shall not be entitled to hold over the 
term, but said office shall automatically become vacant, and an appoint- 
ment shall be made to fill such vacancy in the manner required by law.” 


Under these sections the present incumbent would not hold over, 
but in the event the person elected is declared ineligible, the office is 
declared vacant and an appointment made. If no action is taken and 
the elected person fails to qualify, then the present incumbent may 
qualify and hold over until the next general election, since under these 
circumstances there is no determination as to the ineligiblity of anyone 
to hold the office. 
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DELEGATES 


Alternates 
January 22, 1946 
Honorable Frank Marsh, Secretary of State 


You have submitted for our opinion several question concerning 
the new primary election law which we will answer in the order which 
they were submitted. 


(1) You inqnire whether the alternate appointed to replace the 
alternate polling the highest number of votes, when such highest alter- 
nate has succeeded to the position as a delegate, takes the position of 
the alternate replaced or whether such alternate should be placed 
at the bottom of the list. 


While Sec. 32-1172, R. S, 1948, is rather incomplete, a reading 
of the same brings us to the conclusion that the legislature intended 
that the alternates should succeed delegates in the order in which they 
received votes at the election, and that in the case of an appointmnt 
the appointee would be given the position at the bottom of the list of 
alternates from the county or legislature district, as the case may be. 


(2) You next inquire whether, in counties where no alternate to 
the state convention was elected, the county central committee may 
appoint the full quota of alternates to which such county or legislative 
district is entitled. 


We believe that this act requires that a full delegation of alter- 
nates be had, and that it is therefore the duty of the county committee 
to make appoinment in case of failure to elect. 


(3) You next inquire: 


“In Chapter 32-1177, the following statement is made: 
‘Provided, no candidate shall be considered as endorsed nor 
have such endorsement entered after his name unless he shall 
have received at least twenty-five per cent of the votes cast at 
such convention.’ Is this to be interpreted that if only one 
hundred delegates out of the four hundred provided by law 
actually vote, will twenty-five or more votes act as an endorse- 
ment of a candidate and be so shown on the official ballot?” 


This question was before the court in the case of State v. Porter, 
11 N. D. 309, 91 N, W. 944, wherein the court said: 


“Where delegates who are entitled to sit in a party con- 
vention are present, but refrain from voting, they cannot, by 
so doing, invalidate the action taken by a majority of those 
who do vote. In such case, their silence is deemed to be an 
assent to the action taken by the majority.” 


(4) You next inquire whether it is necessary for the Secretary 
of State to give any official notice to the state central committees of 
the political parties relative to the candidates who have filed for office 
prior to the time of the pre-primary convention. 


Our answer to this question is, no, 


—191— 


(5) Your next question is as to the last day on which a candidate 
can file for the nomination for the primary election to be held on June 
11, 1946. 


The final date for filing for the June 11, 1946, primary election is 
April 12, 1946. 


PETITIONS 
Filing Date 
May 13, 1946 
Honorable Frank Marsh, Secretary of State 


You inquire as to the final date on which initiative petitions may 
be filed in your office in order that such measures may be submitted 
to the voters at the general election to be held on the 5th day of 
November, 1946. 


Sec. 2, Art. III, of the Constitution of the State of Nebraska pro- 
vides in part as follows: 


“* * * the petition shall be filed with the Secretary of 
State, who shall submit the measure thus proposed to the 
electors of the state at the first general election held not less 


than four months after such petition shall have been filed. 
*& 


Reference is made to our opinion given you under date of June 
28, 1944, wherein we held that the proper rule to be applied, as deter- 
mined by our court, is that the period terminates with the day of the 
preceding month numerically corresponding to the day of its begin- 
ning, plus one. 


Applying this rule to the present election, the final date for filing 
of such petitions would be the 4th day of July. This being a legal 
holiday under the statutes of the state, the question presents itself as 
to whether the time is extended to the 5th day of July or whether it 
terminates at the time of the closing of your office on the 3d day of 
July. 


Sec. 25-2221, R. S. 1943, relating to the computation of time, 
states as follows: 


“The time within which an act is to be done as herein 
provided, shall be computed by excluding the first day and in- 
cluding the last; if. the last day be Sunday, it shall be 
excluded.” : 


It will be noted from the above provision that if the last day fell 
on a Sunday the time for the performance of the act would be extended 
an additional day. Can this same rule be applied to holidays, which 
are not expressly included in the above provision? 


In 52 Am, Jur. 344, Par. 19, it is stated: 
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“At common law the fact that the day for performance 
of a contract fell on Sunday was not considered an excuse 
for nonperformance. However, by statute in most jurisdictions 
Sunday is a dies non. Therefore, it is now generally held that 
when an act is to be performed within a given number of days, 
and the last day falls on Sunday, the person charged with the 
performance of the act has the following day in which to 
comply with his obligation. * * * 


* ok kK ok ek 


“Legal holidays have generally not been placed on the 
same basis in the transaction of business as Sunday. There- 
fore, where, by statute, no provision is made for a general 
suspension of business on a holiday, if the time for perform- 
ance of a contract expires on such a day, it will not be excluded 
in the computation of time.” 


See also State ex rel, Putnam v. Holm (Minn.), 215 N. W. 200, and 
cases cited. 


It is, therefore, our opinion that the final date for filing of these 
initiative petitions in your office is the 3d day of July, 1946. 


Sufficiency of Petitions 
June 27, 1946 
Honorable Frank Marsh, Secretary of State ° 


We hare your recent inquiry in which you ask our opinion on the 
following propositions: 


«1. Can a person withdraw their name from the petition 
after the petition is on file with this office? 


“2. Is there a form that a person may use, who desires 
to withdraw his or her name from the petition and when is 
the dealine for such withdrawals? 


"3. Will petition forms of withdrawal containing more 
than one name be acceptable? 


“4, Must these withdrawals be sworn to before a notary 
public? 


“5. What is the time required, by this office, to determine 
sufficiency of names on such petitions?” 


We will answer these questions in the order presented. From our 
research we have been unable to find any cases in which our supreme 
court has decided any of the propositions presented. Other jurisdic- 
tions, however, seem to have answered some of these questions. 


Proposition No. 1. In the case of Adolph Uhl v. C. J. Collins, a 
California case, 17 Pac. (2d) 99, the court said: 


“The implied right to withdraw one’s signature from an 
initiative petition proposing an amendment to a city charter 


—193— 


may not be exercised after the petition has been filed, even 
though the work of verifying signatures thereto has not been 
completed.” 


The court in the opinion seemed to reason that if the initiative system 
was to accomplish anything, the proponents of a measure must be able 
to rely upon signatures obtained, and, if such proponents were con- 
tinually forced to seek new names to take the place of withdrawals, 
they may never be able to prepare a proper petition within the limited 
period which usually exists, and that to permit withdrawals after the 
petition is completed and filed and the work of securing signatures 
abandoned would make the system wholly unworkable. 


In the case of Rominger v. Nellor, 97 Wash. 693, 167 Pac. 57, 
the court in its opinion stated: 


“In the case at bar, unless the filing of the petitions with 
the secretary of state be considered as the final act oi the 
petitioners in presenting the proposed legislation, thus pre- 
venting any subsequent supplements, additions, or alterations 
to the petition, except such as are found by due judicial pro- 
ceedings as provided in the act, unutterable confusion is bound 
to arise and the aims of the law would often be frustrated.” 


Further, in the case of Ford v. Gilbert, 89 N. J. L. 482, 99 Atl. 
621, the court held that the resolution of the board of commissioners 
permitting the signers to withdraw their signatures from the original 
petition was unwarranted, and stated that the statute imposed the duty 
upon the clerk to examine the petition and ascertain whether it was 
in conformity with the requirements of the statute, and that, after he 
had done this, if he accepted and filed the petition, the first step in 
the matter was completed and jurisdiction vested, and that it was 
then too late for signers to withdraw. 


Based upon the above authority, it is therefore our opinion that sig- 
natures cannot be withdrawn from initiative petitions after the same 
have been filed in the office of the secretary of state. 


Proposition No. 2. In the case of State, ex rel. Westhues v. Sulli- 
van, 283 Mo. 546, 224 S. W. 327, an action was commenced to enjoin 
the secretary of state from accepting and filing a referendum petition. 
It appeared that, after the petition had been filed with the state officer, 
a number of the signers indicated their purpose to withdraw their 
names, a few of whom had so indicated before the time of the filing 
had expired, such indications being in the form of a letter or postal 
card to the secretary of state; but the court held that such withdrawals 
could not be considered, since the statute, to obviate fraud, required 
that each sheet of the petition should be verified by the affidavit of 
the circulator, in which affidavit the circulator should give the naimes 
of the signers thereon, and make oath that they signed it in his pres- 
ence, so that, in order to withdraw a name from such a petition, the 
acts of the signer should be at least as formal, that is, his request should 
be at least verified by his affidavit before some officer, in order that the 
secretary of state might know that the signature to the request was 
genuine, and that in this respect a mere postal card or letter purporting 
to be signed by the signer of the petition was not sufficient. 


Based upon our opinion in the first proposition above, we believe 
that anyone wishing to withdraw his name from the initiative petition 
must do so formally by verifying such fact before some officer author- 
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ized to take oaths, and that such withdrawal must be filed in the office 
of the secretary of state prior to or on the same date that petitions 
must be filed. 


Proposition No. 8. We see no reason why a withdrawal contain- 
ing more than one name is not acceptable, providing the formality 
mentioned in proposition No. 2 is complied with. This statement also 
answers your fourth inquiry. 


Proposition No. 5. Sec. 2 of Art. III, Consitution of Nebraska, 
provides in part as follows: 


“««* * * the petition shall be filed with the Secretary of State, 
who shall submit the measure thus proposed to the electors 
of the state at the first general election held not less than 
four months after such petition shall have been filed. * * *” 


Sec. 32-1810, R. S. Neb. 1943, provides in part: 


“Not later than the first Monday of the third month next 
before any regular general election at which any initiated law, 
or act or part of an act passed by the Legislature, or amend- 
ment to the constitution is to be submitted to the people, the 
Secretary of State will cause to be published in all newspapers 
in the state a true copy of the title and text of each measure 
to be submitted, * * *” 


According to a recent opinion issued by this office, all petitions 
must be on file in your office on July 3, 1946. As provided under Sec. 
382-1810, it is necessary for your office to determine the sufficiency of 
the names on such petition prior to the 5th day of August, 1946, for 
on that date, if the petitions are sufficient, arrangements must be made 
for publication. You would, therefore, have from the 3rd day of July 
to the 4th day of August, 1946, to determine the sufficiency of names 
cn petitions filed. 


POLLING PLACES 
Standard Time Used 


May 31, 1946 
Mr. William B. Quigley, County Attorney, Valentine 


You state that the city of Valentine and the village of Wood Lake 
have, by resolution and ordinance of their respective municipal gov- 
ernments, adopted central standard time instead of mountain time, 
although territorially mountain time should be used. You inquire 
what time should be followed in the opening and closing of the polls 
at the coming primary election in these municipalities. 


It is our opinion that the time for opening and closing the polls 
should be governed by the time which is territorially established instead 
of the time which may be established by a local community and that, 
therefore, the polls should be opened and closed according to mountain 
time in Valentine and Wood Lake. 
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Watchers At Polls 
November 1, 1946 


Hon. Frank Marsh, Secretary of State 


We have your letter of October 29 wherein you state: 


“This office has been requested to advise whether statu- 
tory authority exists for the appointment of watchers at the 
polls at the election on November 5, 1946. If such authority 
exists, then it is desired to know what procedure is to be 
followed in accomplishing such appointments. Who, specifically, 
makes such appointments; what is the form used; when are 
such appointments to be made; with whom and when are they 
to be filed; and how do such watchers undertake to perform 
their duties?” 


Sec. 32-916, R. S. 1948, expressly authorizes the appointment by 
each political party of watchers at the voting precincts. Said section 
provides in part as follows: 


“Where the canvass is conducted by the counting board 
as provided by law, watchers may be appointed to be present 
and watch the counting of ballots. Each political party shall 
be entitled to one watcher in each voting precinct, who shall 
be appointed and supplied with credentials by the county 
central committee of such political party. In addition to such 
watchers, other watchers may be appointed for one or more 
of the voting’ precincts in any county by any judge of the 
district court having jurisdiction over such county. * * * ” 


Such watchers are required to take an oath that they will not in 
any manner make known to anyone the result of the votes as they are 
being counted until the polls have closed. Sec. 32-916, after the quota- 
tion last above given, continues as follows: 


“** 4 Such counting judges and their clerks and watch- 
ers must, in addition to the oath now prescribed for judges, 
clerks and watchers, take an oath administered by one of the 
said counting judges, who are hereby empowered to administer 
oaths, that they will not in any manner make known to any 
one the result of the votes as they are being counted until the 
polls have closed; Provided, that all other persons shall be ex- 
cluded from the place where such counting and canvassing 
is being carried on. * * *” 


Said section also provides a penalty for violation thereof as 
follows: 


“* * * Any such judge, clerk or watcher, violating any of 
the provisions of this section, or any person obtaining or 
attempting to obtain election results before the polls have 
closed shall be guilty of a misdemeanor, and upon conviction 
thereof shall be liable to a fine of not more than five hundred 
dollars, be imprisoned in the county jail not more than six 
months or to both said fine and imprisonment. Any person 
so convicted shall be disfranchised for five years thereafter.” 
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The statute does not give any detailed information as to how 
the appointment shall be made or what credentials shall be furnished 
to such watchers. It does, however, expressly provide that the appoint- 
ment shall be made and the credentials furnished by the county central 
committee of the political party. It is therefore our opinion that a 
certificate of appointment signed by the chairman of the political 
party and attested te by the secretary thereof is sufficient to authorize 
a person to be present and watch the counting of ballots. 


There is no time fixed within which such appointments must be 
made; nor is there any requirement that a filing of the same be made 
in any public office, but we believe that it is the duty of the county 
central committee to preserve a record of such appointments. 


Neither is there any specific provision as to how such watchers 
shall perform their duties. The purpose of having these watchers, 
however, is to prevent fraud or errors in the counting of ballots, and 
we therefore believe that they are entitled to observe the ballots as 
the same are being counted and to observe further that a correct record 
is being made as to the votes cast for each candidate. Such watchers 
would, however, be required to conduct their duties in such a manner 
as not to interfere with the proper functioning of the counting board. 


In addition to these watchers, each political party is permitted to 
have present at each polling place a representative for the purpose of 
challenging illegal voters. Sec. 32-522, R. S. 1948, states as follows: 


“No persons other than electors engaged in receiving, 
preparing or depositing ballots, the judges and clerks of elec- 
tion, and one qualified elector of the voting precinct as a repre- 
sentative of each of the political parties, for the purpose of 
challenging illegal voters, shall be permitted to be within 
eight feet of the ballot boxes or counting compartment.” 


Where a voter is challenged, the procedure to be followed is set 
forth in Secs. 32-726 to 32-734, inclusive, R. S. 1943. These provisions 
are self-explanatory, and copies of the same will be furnished the 
election officials at each polling place. 


PRE-PRIMARY CONVENTIONS 


Delegates ; 
March 15, 1946 
Honorable Frank Marsh, Secretary of State 


You submit for our opinion several questions concerning the state 
pre-primary convention. We will answer these questions in the order 
submitted. 


(1) You inquire if it is necessary for a person to have filed for an 
office in order to have his name placed in nomination on the floor of 
the convention for that office. 


—197— 


It is our opinion that the name of any duly-qualified person may be 
placed in nomination at the convention, regardless of whether or not 
he has filed for such office. 


(2) You next inquire how long a time such a person who has not 
filed for an office but is nominated at the state political convention 
and endorsed by surh convention, has in which to file and qualify. 


It is our opinion that a person so endorsed must file in the same 
manner and within the same time limit provided for a candidate who 
is not endorsed by the convention. Such an endorsement does not 
constitute a filing for office, but is merely the basis of authority for 
placing the endorsement upon the election ballot following the name 
of such candidate. 


(3) Your third question asks whether nominations from the 
ficor of the convention may be made by a person other than a delegate 
to the convention. 


Delegates ta a party state convention are the duly-authorized rep- 
resentatives of their party from their district. One of the primary 
purposes for which they are elected is to nominate and endorse the 
candidates for public office. It is our opinion that this is a duty 
which cannot be delegated to anyone not a member of the convention, 
and therefore must be performed by a delegate or by an alternate who 
is qualified to act in behalf of a delegate. 


(4) Your fourth inquiry is whether delegates may cast “half 
votes” in balloting for the endorsement of candidates, 


This matter is not covered by the statutes, and therefore, we 
believe, must be governed by the rules of the convention. 


(5) Your fifth question asks if a tie vote could legally be decided 
by lot, if it should develop that in balloting on candidates the two 
low men are tied, and such a method is authorized by the rules of 
the convention. 


Our election laws authorize the determination of tie votes by lot in 
elections for county and precinct offices (Sec. 32-933, R. S. 1943), 
and therefore we helieve that such a rule may legally be adopted by 
state convention for the determination of tie votes in the balloting on 
candidates. 


(6) Your last question states: “If a delegate has, for some years, 
maintained his place of residence outside of the county or district from 
which he was elected but still claims that district or county as his 
voting place, is he entitled to claim the right to sit as a delegate from 
that district or county?” 


“Residence” is primarily a matter of intent and a person may be 
a resident of a district although he has been absent from such district 
for a long period of time, provided it has been his bona fide intent at 
all times to return, and he has never intended to establish his residence 
elsewhere. This is a matter which must be determined from the facts 
and circumstances of each case. Should a question arise as to the 
eligiblity of an elected delegate, it is a matter for the convention 
itself to determine. 
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Endorsement of Candidates 


January 31, 1946 
Honorable Frank Marsh, Secretary of State 


You call our attention to a statement contained in Sec. 32-1177, 
R. S. 1948, which said section makes provision for the pre-primary 
conventions and endorsement of candidates at such conventions. This 
statement is as fellows: ‘‘The aforesaid endorsements shall be duly 
certified by the presiding officer and secretary of the convention to the 
proper official in charge of the preparation of ballots.” You inquire 
when such filing must he made in your office and whether you are re- 
quired to notify candidates of the fact that they have been endorsed 
by the convention. Also, you inquire how long a time a candidate has 
to accept or reject such a certification and who pays the filing fee. 


There is no provision requiring that you notify candidates of the 
fact that they have been endorsed by a political party, and this is, 
therefore, a duty of the convention. 


The filing cf these endorsements of candidates does not constitute 
a filing for the office, but candidates are required to file and pay their 
fees in the regular manner. This filing is merely your authority to place 
the proper notation fellowing the names upon the election ballot. 


You next inquire whether in submitting candidates for the various 
offices for endorsement the convention is required to submit the same 
in the order in which they appear upon the election ballot. The order 
of submission of the various offices is not covered by statute and, 
therefore, is a matter with reference to which the convention may 
make its own rules, 


March 15, 1946 
Honorable Frank Marsh, Secretary of State 


You inquire whether, in the event that the names of only two 
candidates are submitted for an office at a party state convention, it 
is necessary that the convention vote on such names in order that the 
candidates may secure the endorsement of the party. 


Sec. 32-1177, R. S. 1948, relating to the endorsement of candi- 
dates, provides in part as follows: 


‘ce * * Tf at such convention, the names of more than 
two candidates are submitted for any office, successive ballots 
shall be taken, and the candidate receiving the least number of 
votes on each ballot shall be eliminated from further considera- 
tion, until only two candidates remain, when the final ballot 
shall be taken. * * * ” 


The above quotation clearly states that when only two candidates 
remain to be voted upon, a final ballot shall be taken. Therefore, if 
the names of only two candidates are presented to the convention, 
only one ballot need be taken. Unless these two candidates are voted 
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upon by the ronvention, it will be impossible to determine which 
name is entitled to appear first upon the ballot. Also it is possible that 
one of the candidates may fail to secure at least twenty-five per cent 
of the votes cast, in which event only the candidate receiving the high- 
est vote will be entitled to endorsement. 


It is our further opinion that even though the name of only one 
candidate is presented to the convention, it is necessary that the 
convention take action in order that such candidate will be entitled 
to have the fact of his endorsement by the convention printed upon 
the election ballot. 


VOTERS 
Registration 
March 2, 1945 
Hon, Frank Marsh, Secretary of State 


You inquire when the next general registration of voters is to be 
held in the cities of from seven thousand to twenty-five thousand 
population. 


Sec. 32-1501, Comp. St. for 1929, provided for a general registra- 
tion of voters in cities of said class in the year 1916 and every six 
years thereafter. This was the law applicable until the filing of the 
Revised Statutes for 19438 in the office of the Secretary of State on 
the first day of December, 1944. Sec. 32-1501, Comp. St. for 1929 is 
carried into the Revised Statutes as Sec. 82-1401, and provides for a 
general registration ‘in cities of this class in the spring of 1944 and 
every six years thereafter. 


The 1943 Revised Statutes are now controlling and the next 
general registration will be held in the spring of 1950, since said 
statutes become effective too late to permit a registration to be held in 
the spring of 1944. 
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SCHOOLS 


SCHOOL BOARDS 
Members Required 
November 20, 1945 
Mr. Carl G. Humphrey, Acting County Attorney, Mullen 


We are in receipt of your letter with reference to school district 
number 4 in Blaine County, wherein you also enclosed your opinion to 
the County Superintendent of Blaine County, dated November 6, 1945. 


You state that this district has only four legal voters, that three 
of these legal voters were members of the school board of said district, 
but that the treasurer recently resigned her office and the fourth voter 
refuses to accept an appointment to the office. 


We agree with your opinion above mentioned wherein you informed 
the County Superintendent that there is no statutory provision which 
authorizes him to act as the third member of said school board. Sec. 
79-136, Revised Statutes 1943, clearly applies only to districts where 
the legal voters become less than three. 


We know of no method whereby said board may continue to func- 
tion unless the treasurer who resigned can be persuaded to resume the 
office or the fourth legal voter within the district will accept the 
appointment. 


SCHOOL DISTRICTS 

Adjoining Districts, Superintendent’s Duty 
July 11, 1945 

Mr. Arthur A. Weber, County Attorney, Bassett 


Reference is made to your communication of June 15, requesting 
our opinion as to the construction to be given Section 79-111 of the 
Revised Statutes for 1948, and you specifically inquire if the word 
“may”? in said section may be construed to mean “must”? and whether 
the county superintendent has a discretion in the administration of 
the section. 


Section 79-111 is a part of L, B. 224, passed by the 1948 Legisla- 
ture, and it appears as Section 4 of that act. The particular portion 
thereof that you call to our attention reads as follows: 


“One district may be discontinued and its territory at- 
tached to an adjoining district or districts upon a petition 
signed by one half of the legal voters in each district affected.” 


Another section of this act provides that the county superintend- 
ent shall have discretionary power under conditions with which we are 
not concerned in the construction of the section in question. However, 
Section 3 of this act, which appears as Section 79-109 of the Revised 
Statutes for 1948, provides in part as follows: 


“The county superintendent shall not refuse to change 
the boundary line of any district or to organize a new district 
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when he shall be asked to do so by a petition from each school 
district affected, signed by two thirds of all the legal voters 
in such district. * * *” 


The word ‘may’ appearing in this section is not controlling. 
Whether the word “may” imports a discretion depends upon the act 
itself and the wording thereof; we must look to the entire act itself 
in placing a construction on any given statute for the purpose of de- 
termining the intent of the Legislature in passing the act, as manifest 
by the act itself. Hence, we see that in the last-quoted statute the 
Legislature denied a discretion to the county superintendent in those 
cases where the petition was signed by two thirds of the voters of each 
district affected. Hence, we must come to the conclusion that in the 
event that a petition is not signed by at least two thirds of the vceters 
in each of the districts affected, then the county superintendent would 
have a discretion in granting the petition. 


We are not informed as to the number of signers to the petition, 
and since this is a pure question of fact, you may determine that by an 
examination of the petitions on file and if less than two thirds of the 
voters of the districts affected signed the petition, then action by the 
county superintendent on the petition is discretionary with him. If 

nore than two thirds of the voters in the districts affected signed the 
petitions, then the county superintendent has no discretion and he must 
act on the petitions. 


Dissolving District 
February 8, 1946 
Honorable Wayne O. Reed, Superintendent of Public Instruction 


You submit the following facts: A certain school district has had 
no children of school age within the district for several years. They 
have, however, held an annual meeting and elected a school board. No 
levy for school purposes has been made for the past two years, and 
no school census has been submitted for the past several years. You 
inquire whether this school district should be dissolved. 


Sec. 79-137, R. S. 1948, provides in part as follows: 


“«* * * Provided, if any school district shall, for two con- 
secutive years, fail to maintain a public school, as required by 
law, it shall be the duty of the county superintendent of the 
county in which such district lies to attach the territory of such 
district to one or more adjoining school districts.” 


It is our opinion that “to maintain a public school,” as referred 
to in said statutory provision, means to actually operate and keep open 
a public schoo] within the district, or when authorized by law contract 
for instruction and provide transportation to another district. The 
fact that the annual meeting is held and officers elected is insufficient; 
and it is our opinion that even had all of the requirements for main- 
taining a school organization been met, it would still be the duty of 
the county superintendent to dissolve the district and attach the <erri- 
tory to one or more adjoining school districts. If this were not so, it 
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would be possible for the citizens of said district to continue their 
organization indefinitely and avoid the payment of school taxes. This 
would be contrary to the theory of our school system, which anticipates 
that all lands are to be taxed for school purposes regardless of whether 
or not children of school age live upon the land. 


June 6, 1946 
Mr. Donald W. Cox, County Attorney, Hayes Center 


You state that there are two Article III school districts in Hayes 
County that have failed to maintain a public school for a period of at 
least two consecutive years; that these districts have had no children 
of shool age residing within their boundaries during the past two 
years; that they have maintained their organizations but have not levied 
any school tax, as they had sufficient funds on hand for maintenance of 
buildings and equipment. 


First you inquire whether, under the provisions of Sec. 79-137, 
R. S. 1943, it is mandatory that a school district be dissolved whenever 
it fails for two consecutive years to maintain a public school regardless 
of the reason for such failure. 


Our answer to this question is in the affirmative. This was definite- 
ly decided by our supreme court in the case of State ex rel. Higgs v. 
Summers, 118 Neb. 189, 223 N. W. 957, where the court in constru- 
ing the applicable portion of said section stated: 


“Therefore, the word ‘provided’ as used in section 626i 
should be construed to have the same meaning as the conjuc- 
tion ‘and’ or ‘but’ and, if so construed, it directs the county 
superintendent, when any school district has failed to maintain 
a public school for two consecutive years as required by law, 
to attach the territory of such district to one or more adjoin- 
ing districts, without requiring a petition therefor, * * *-’ 


A complete annotation on the question of whether statutes dele- 
gating te administrative officers the authority to change the boundaries 
of school districts are mandatory or discretionary is found in 65 A. L. R. 
1528, wherein is cited State ex rel. Higgs v. Summers, supra. 


Second you inquire what sections of the statutes prescribe the pro- 
cedure to be followed for dissolution and for apportionment oi the 
assets of the district among the districts to which its land is attached. 


It is our opinion that it is the duty of the county superintendent, 
without any preliminary proceedings, to enter an order dissolving the 
district and attaching the same to an adjoining district or districts. 


While the question of procedure was not directly an issue in the 
case of State ex rel. Higgs v. Summers, supra, the court in its opinion 
recognized the proceedings and stated as follows: 


“*** On May 16, 1927, a petition signed by seven 
electors of school district No. 116 was filed with the respondent, 
requesting her as county superintendent to annex the property 
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of said district to adjoining school districts and to close up its 
affairs. Respondent thereupon entered an order finding that 
said schoo] district had failed to maintain a school from public 
funds for two consecutive years, and that its assessed valua- 
tion was far below the necessary amount required to maintain 
a legal term of school, and ordered the same discontinued and 
that its property be annexed to the adjoining districts, * * *” 


ee 


“*%** To hold that children residing in a school district 
without educational facilities would be required to wait antil 
a majority of the electors in the adjoining district agreed to 
permit them to attend their school would in many cases result 


in a denial of the free education guaranteed them by law. 
* % 


The ecriginal Sec. 79-137, down to the word “Provided,” was 
enacted in 1897 (Laws of 1897, page 308). By amendment the portion 
of said section beginning with the word “Provided” was added by 
the legislature in 1909 (Laws of 1909, page 455). No method for the 
distribution of the assets of the dissolved district was contained in 
either of these acts. However, the general act entitled, “AN ACT to 
establish a system of public instruction for the State of Nebraska,” 
enacted by the 1881 legislature (Laws of 1881, page 331), made pro- 
visions for the distribution of the assets when a new district was formed 
from old districts. The sections of said act pertaining thereto, as 
amended, are now Sec, 79-127 and Sec. 79-128, R. S. 19438. This being 
a general act, these sections are controlling with reference to the dis- 
tribution of assets where a district is dissolved under the provisions of 
Sec. 79-137. 


July 24, 1946 
Mr. Roy E, Blixt, County Attorney, Brewster 


You inquire whether the county attorney is required to represent 
the county superintendent in closing the affairs of a school district 
under Sec, 79-138, R. S. 1943. If our answer is in the affirmative, you 
request answers to the following questions: 


“1, How does one determine what court has jurisdiction 
to hear such matters? 


“2. Does the County Superintendent have the authority 
to collect funds deposited in the banks by such districts and 
apply the proceeds as he sees fit in the carrying on of the 
affairs of the closing the district, such as paying indebtedness 
and costs of the action? 


“3, What should be done with any funds in excess of the 
amount necessary to pay the indebtedness of the district and 
costs of the action? 


“4, Is this service a regular duty of the County Super- 
intendent or is he entitled to additional compensation for per- 
forming such duties? See Section 79-142.” 
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It is the duty of the county attorney to advise and represent 
county officials with reference to any matter pertaining to their official 
duties. Therefore, it is the duty of the county attorney to represent 
the county superintendent in dissolving a school district under the 
provisions of Sec. 79-138. 


Query No. 1. It is our opinion that the only court having jurisric- 
tion in the above matter is the district court of your county. - 


Query No. 2. The above-mentioned section’ of the statutes ex- 
pressly provides that the county superintendent shall “take possession 
of all school property belonging to such district.’’? Therefore, if there 
are any funds of the district on deposit in any bank, such funds should 
be withdrawn and deposited with the county treasurer to the credit of 
the district. It is further the duty of the county superintendent tc pay 
the indektedness of the district by issuing orders upon the county 
treasurer for the payment of the same. The costs of the action are 
made a claim against the district by Sec. 79-142, R. S. 1943, and should 
therefore, be paid in the same manner as other indebtedness, 


Query No. 3. If any funds remain to the credit of the district 
after the payment of the indebtedness and costs, such funds should be 
distributed according to the provisions of Sec. 79-127 and Sec. 79-128, 
R. S. 1943, which is a general act with reference to the distributicn of 
assets of a dissolved school district. 


Query No. 4. The duty of dissolving a depopulated school district 
is a duty specifically imposed upon the county superintendent by 
statute, and Sec. 79-142, R. S. 1943, authorizes the court to award 
to the county superintendent such compensation as in its judgment 
shall be just and right for the services so rendered. 


With reference to the question presented, we further call your at- 
tention to the opinion reported in Opinions of the Attorney General of 
Nebraska, Vol, 1, No. 8, p. 121. 


Indebtedness of Annexed Districts 
March 25, 1946 
Honorable Wayne O. Reed, superintendent of Public Instruction 
You submit for our official opinion two questions: 


1. You state that land constituting a part of a school district is 
owned by a public power and irrigation district and inquire whether 
this property is subject to the school tax. 


In Platte Valley Public Power & Irrigation District v. County of 
Lincoln, 144 Neb. 584, 14 N. W. 2d 202, our court held that a public 
power and irrigation district is a governmental subdivision of the state 
within the terms of Sec. 2, Art. VIII of the Constitution, as amended 
in 1920, and all its property, both real and personal, is exempt from 
taxation. 


2. You next inquire if where a school district is dissolved and 
annexed to a neighboring district which has a bonded indebtedness, the 
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property of the former district is subject to the indebtedness of the new 
district. 


It is our opinion that the consolidated district not only becomes 
invested with the property of each of the districts which are Leing 
consolidated, but is also answerable for all of their valid obligations, 
including bonded indebtedness. Clother v. Maher, 15 Neb. 1, 16 N. W. 
902, 121 A. L. R. 840. 


Teacherage Not Authorized 


February 27, 1946 
Honorable Wayne O. Reed, Superintendent of Public Instruction 


You state that a school district organized under Article XXV has 
found it necessary because of the housing shortage to arrange for 
their superintendent to live in a neighboring town; that they now 
desire to make use of building funds on hand for the purpose of pur- 
chasing a home for the superintendent. You inquire whether such 
district has the authority to make the purchase without the consent of 
the electors. 


It is our opinion that there is no authority for the purchase of a 
home for the superintendent either with or without the consent of the 
electors. It is a general rule that school districts have only such author- 
ity as is expressly given them by statute. We have searched the 
statutes and fail to find any authority for such a purchase. 


In Hansen v. Lee, 119 Wash. 691, 206 P. 927, the supreme eourt 
of Washington considered the question of the right of a school district 
to construct a cottage or dwelling for the use of school teachers. The 
court held that under the rule that school districts and directors have 
only such powers as are given them by statute, a school district had 
no power under the general school code to erect dwellings for the use 
of school teachers since these statutory provisions did not either ex- 
pressly or by reasonable implication grant any such power or authurity 
to districts of the class in question. 


Also in Denny v. Mecklenburg County, 191 S. E. 226, the supreme 
eourt of North Carolina held that a statute which authorized the 
“erection and purchase of schoolhouses” and their “necessary equip- 
ment’? did not authorize the erection of teacherages. 


SCHOOL DISTRICT BONDS 
Funding Bonds Due—Registering Bonds 


June 7, 1945 
Mr. Arthur A. Weber, County Attorney, Bassett 


You state that School District No. 18 in Rock County has issued 
Funding Bonds on which interest will be due June 15, 1945, but that 
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no money will be available for the payment of such interest until 
after November 1, 1945. You inquire what procedure the county 
treasurer should follow when request is made for payment of interest 
on June 15. 


When either bonds or interest coupons are presented for payment 
to the county treasurer and no money is available for payment of the 
same, they should be registered and as money becomes available paid 
in the order in which they are registered. 


You state, however, that the same school district has outstanding 
certain refynding bonds and that there is a surplus in the sinking 
fund for the payment of such bonds. Section 10-713, Revised Statutes 
19438, authorizes the investment of surplus funds in a sinking fund in 
“" . . registered bonds of the school district issuing the same. .. .” 
We believe that this provision also authorizes the investment of such 
surplus funds in interest coupons of the school district. 


Such investment should not be made by the county treasurer, 
however, unless the same is ordered by the school board; and it is 
further provided that twenty days’ notice by publication in at least 
one newspaper, published and in general circulation at the capital city 
of the state, be had. 


SCHOOL ELECTION 


School Electors 
June 4, 1946 
Mr. Arthur O. Auserod, County Attorney, Bartlett 


You inquire who under the provisions of Sec. 79-1020, R. 58. 1943, 
is entitled to vote on the question of issuing bonds of a high school 
district for the purpose of erecting a school building and furnishing 
and equipping the same, 


Sec. 79-1020 provides as follows: 


“Every person, male or female; living in that portion of 
the county that maintains the county high school, and who has 
resided in the state for six months and in the county forty 
days and in the precinct or township ten days and is twenty- 
one years old, and who owns real or personal property that was 
assessed in the county in his or her name at the last annual 
assessment or who has children of school age residing in the 
voting precinct of his or her residence, shall be entitled to vote 
on the questions of establishing a county high school, voting 
bonds for the same, and all other questions relative to the 
county high school.” 


Since the earliest time of statehood our statutes have limited vot- 
ing at school elections to only such persons who have a property or par- 
ental interest in the affairs of the school district, and such statutes 
have been sustained by the courts on the theory that ample considera- 
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tions of public policy are present for such limitations. See Cunningham 
v. Iig, 118 Neb. 682, 226 N. W. 333. 


It has also been argued that these statutes are a violation of the 
constitutional provision which provides the qualifications of electors. 
Our court held in Olive v. School Dist. No. 1, 86 Neb. 135, 125 N. W. 
141, that such constitutional provision merely provided who were 
electors generally, but that the school statutes might themselves deter- 
mine the qualifications for those who might vote at a school election. 


It should be noted that the above-mentioned section places a 
further limitation upon electors than does Sec.79-204, R. S. 1948, which 
pertains to school electors generally. In said section it is provided: 


“«* * * who owns real or personal property that was as- 
sessed in the district in his or her name at the last annual 
assessment, or whose spouse owns real or personal property 
that was assessed in the name of said spouse in the district at 
the last annual assessment, * * *.” 


Sec. 79-1020 does not authorize the spouse of a person owning 
property within the district to vote at a county high school election. 
It is, therefore, our opinion that at such election only such persons, male 
or female, living in that portion of the county that maintains the 
county high school who have the necessary residential qualifications and 
who have children of school age residing in the voting precinct of 
their residence, and such person who owns real or personal property 
that was assessed in the county in his or her name at the last annual 
assessment, are entitled to vote on the question of establishing a county 
high school or voting bonds for the same. 


SCHOOL HOUSES 
Authority to Contract Construction 


February 28, 1946 
Mr. Floyd M. Lundberg, County Attorney, Minden 


You state that the consolidated school district at Wilcox, Nebraska, 
made a levy and started a sinking fund for building purposes several 
years ago; that now this fund has grown to a sizable amount and they 
would like to either make an addition to their present schoolhouse or 
build a separate building for school purposes. You inquire whether 
the question must be submitted to the electors before a contract can be 
entered into for the building and also inquire whether bonds may be 
issued if the fund is insufficient to pay the costs of the building. 


You do not state the classification of the school district, but it is 
our information that this is a district of more than 150 pupils, which 
operates under the provisions of Chapter 79, Article VI, R. S. 1943. 
Assuming this to be true, the authority is found in Sec. 79-610 and 
Sec. 79-611. 


Sec. 79-610 authorizes the creation of a special fund for the erec- 
tion of a schoolhouse when approved by three fifths of the qualified 
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electors of the district. We assume that this requirement was met prior 
to the making of any levies for the purpose of creating this fund. Sec. 
79-611 provides that the school board shall have the power to contract 
for the erection of the proposed building under the same restrictions 
as the county board in case of the erection of a courthouse under the 
vrovisions of sections 23-504 to 23-507. 


A reading of these statutes leads us to the conclusion that the 
school board has the authority to enter into a contract for the erection 
of the building if at least 70 per cent of the levy has been collected 
and paid into the county treasury and that if after the completion of 
the building sufficient funds are not in the county treasury to finish 
paying for the same, warrants may be issued to an amount not exceed- 
ing 85 per cent of the levy yet uncollected. 


Your second question relating to the authority of a school district 
to purchase a teacherage is answered by an opinion which we recently 
gave to Wayne O. Reed, Superintendent of Public Instruction, a copy 
of which is enclosed herewith. 


P. S. Your attention is also called to ‘the opinion of this office 
given to the State Superintendent of Public Instruction under date 
of April 13, 1939, which appears at page 429 of the Report of the 
Attorney General for the period from 1939 to 1942, inclusive. 


Construction Plans Submitted to Electors 


February 28, 1946 
Honorable Wayne O. Reed, Superintendent of Public Instruction 


You state that an Article XXV school district wishes to erect a 
general shop building without submitting the question to a vote of the 
electorate of the district. You further state that they have on hand 
at the present time approximately half the amount of money required 
to erect the building and that they anticipate including in their next 
budget an amount sufficient to complete the same. 


Sec. 79-2528, R. S. 1943, relating to the building fund and the 
maintenance and operation of schools, provides in part as follows: 


“*** The provisions for the building fund, as herein 
authorized, shall be construed as supplemental to and cumula- 
tive with sections 79-144 to 79-148.” 


Sec. 79-144 provides that whenever it shall be deemed necessary 
to erect schoolhouses or school buildings or an addition or additions and 
improvements to any existing school building, the school board ox the 
beard of education, may, and upon petition of not less than one fourth 
of the legal voters of said school district shall submit to the people 
of said school district at the next general election a proposition te vote 
a special annual tax for that purpose of not to exceed three mills on 
the dollar of actual value of all the taxable property in said district 
ae a term of not to exceed ten years. Sec. 79-148 then provides as 

ollows: 


“No contract shall be entered into by the district board or 
board of education for the erection of any building or build- 
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ings to be paid for out of such fund until at least seventy per 
cent of the cost of such building or buildings has been collected 
and paid into the district treasury.” 


; The funds on hand in the building fund can undoubtedly be applied 
to the construction of the building, but it is our opinion that before 
the building can be erected it must be submitted to a vote of the 
electors of the district and that the building cannot be constructed until 
at least seventy per cent of the cost has been collected and paid into 
the district treasury. 


P. S. In answering your inquiry we are assuming that the money 
on hand is in the building fund. If this money is in the general fund, 
we call your attention to our opinion issued to the State Superintendent 
of Public Instruction under date of April 13, 1939, which is repvrted 
on page 429 of the Report of the Attorney General for the period from 
1939 to 1942, inclusive. 


Designating Site 
February 26, 1945 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 


You inquire whether the voters of a rural high school district 
may designate a site for a school building at a special meeting. 


Section 79-809, Rev. St. 1943, governs the selection of a school- 
house site by a rural high school district and provides as follows: 


“The qualified voters in each rural high school district, 
when lawfully assembled at the annual meeting of such district, 
shall have power to adjourn from time to time to designate a 
site for a schoolhouse by a vote of two thirds of those present, 
and to change the same by a similar vote at any such annual 
meeting; Provided, notices of a proposed change of site shall 
be posted for fifteen days prior to the annual meeting in three 
conspicuous places in the district, one of which notices shall 
be placed on the main entrance of the schoolhoue.” 


This section authorizes the selection of the original site at either 
the annual or an adjourned annual meeting, but expressly limits a 
change of site thereafter to the annual meeting. It is our opinion, 
therefore, that neither the selection of the original site or a change of 
site may be had at a special meeting. 


SCHOOL TAXES 
Proper Notice for Additional Levy 
August 27, 1946 
Mr, A. Farley Young, Deputy County Attorney, Lincoln 
You state: 
“At the annual meeting of the Malcolm Rural High School 
District of Lancaster County, a levy in excess of eight mills 
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was voted. The county clerk does not want to allow this levy 
because a notice of a levy in excess of eight mills had not 
been posted. The trustees claim that they acted in good faith 
and that Sections 79-212 and 79-810 of the Nebraska statutes 
doe not mention this requirement for Article VIII (rural high 
school districts) schools. A notice of the meeting was posted 
and over two thirds of the voters present voted for the levy.” 


The enabling clause of the original enactment of Article VIII, 
Chapter 79, pertaining to rural high schools, stated: 


“An act to provide for organization, government and 
maintenance of rural high schools.”” Laws 1901, p. 441. 


It is an act complete within itself, and the provisions therein take 
precedence over any general law relating to the same subject. The 
distinction has been carried through various amendments, including 
the enactment of the present statute. 


Amendments to Articles III and VI, Chapter 79, further have 
specific reference only to these articles, Article III deals with district 
meetings, and Article VI with districts containing more than 150 pupils. 


It is nur opinion that if proper notice of the annual meeting of 
the district has been given, and if the provisions of Sec. 79-810, R. S. 
1943, have been complied with, the board of county commisioners is 
required to make sufficient levy to collect the sums certified by the 
school district. Since Sec. 79-212, R. S. 1948, does not include Article 
VIII in its references, we are of the opinion this section does not apply 
in this instance. 


SCHOOL TRANSFERS 


Continuing Transfer 


ry 


October 5, 1946 
Hon. Wayne O. Reed, Superintendent, Department of Public Instruction 
You say: 


“An individual has been transferred for school privileges 
for a number of years. This year he asked that this transfer 
be continued under school law 79-2106. The school district 
to which he has transferred held a special meeting on June 29 
at which time they voted to close their school and to contract 
for the instruction of the pupils attending that school. The 
school board then met and requested the county superintendent 
to cancel the tranfer according to school law 79-2101. This 
individual was notified on July 9 that his transfer had been 
eancelled. In your opinion, can the continuation of a trans- 
fer properly executed under school law 79-2106 be so 
cancelled?” 


Sec. 79-2101, Revised Statutes 1948, provides for the initial appli- 
cation for the transfer of children to another school district. Said 
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section leaves no discretion to the board of education of the district to 
which the pupils are being transferred as to either accepting or reject- 
ing the transfer. This section, however, was amended by the 1945 
legislature and is now found as Sec. 79-2101, Revised Statutes Supple- 
ment 1945, the amendment adding the following: 


“Provided, if the other district is contracting for the in- 
struction of its pupils, the board of education of such district 
may, at its option, grant school privileges to such children 
when all of the foregoing conditions have been met.” 


Sec. 79-2106, Revised Statutes 1943, states in part: 


“When such transfer shall have been made the children 
shall enjoy school privileges in the adjoining district for only 
one year, unless the parent or guardian of such children shal! 
give notice in writing to the county superintendent net less 
than fifteen days before each annual meeting, asking that the 
transfer be continued for one year, * * *” 


This last-mentioned section does not grant any authority to the 
board of education to refuse a continuation of the transfer if the 
proper application is made. It is a general rule that school boards 
have only such authority as is expressly given them by statute, and it 
is, therefore, our opinion that once a transfer has been made the 
hoard of education is without authority to deny its continuance where 
the grounds for transfer still exist and proper application is made for 
the continuation thereof. 


In the instant case it appears that no action was taken at the time 
of the annual meeting and that notice of cancellation was not given 
until after the special meeting had been held on June 29. 


While Sec. 79-2106 is silent as to the formality necessary in the 
event the board of education of the district refuses to grant such schoo} 
privileges, it is our opinion that even on an original transfex such 
notice must be given prior to the time of the annual meeting. In which 
districts such children are to have school privileges should be a raatter 
known to both districts concerned at the time of the holding of Hige 
annual meeting. 


High School Students 
February 4, 1946 
Mr. Robert R. Wellington, County Attorney, Chadron 


We are in receipt of your letter enclosing copy of an opinion which 
you gave to the county superintendent of your county under date of 
January 15, 1946, which said opinion relates to the transfer of high 
school students from the Belmont School District to the Crawford High 
School. 


We are informed that the Belmont School District is an Article 
III organization, and the question, therefore, involves difficulties in 
view of the fact that there is no statutory provision for the teaching 
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of high school subjects in an Article III school. There are however, 
approximately two hundred such school districts in the state which 
teach certain high school subjects. 


Taking into consideration all of the facts involved, we agree with 
your opinion that it becomes the duty of the district to transfer these 
students to another district and that the expense should be limited to 
tuition and transportation. In view of the provisions of Sec. 79-2110, 
R. S. 1943, however, it is our opinion that before this expense can be 
charged to the district it must be authorized by a two-thirds vote of 
the legal voters present at either an annual or special meeting. 


We are enclosing herewith copy of an opinion given to Wayne O, 
Reed, Superintendent of Public Instruction, under date of August 11, 
1948, relating to Article III schools, which may be of some benefit to 


you. 


Signer Withdrawing Name 
July 26, 1946 


Mr. Edw, E. Carr, County Attorney, North Platte 


You state that a resident of school district No. 1, McPherson 
County, desires to be transferred to district No. 25; that he lives a 
quarter of a mile closer to the schoolhouse in district No. 25; and that 
he has submitted to the county superintendent a petition signed by a 
ae of district No. 1 and approved by the board of school district 
Yo. 25. 


It is our opinion that the signer cannot withdraw his name, since 
the petition has been approved by the school board and filed with the 
county superintendent. 


SCHOOL TRANSPORTATION 


Liability of District 
July 8, 1945 


Mr. R. P. Kepler, County Attorney, Sidney 


You submit the following facts and request an opinion as to the 
liability of either school district or the county for transportation of 
school children, 


“In July 1944, severe flash floods in Cheyenne County 
caused much road damage by the destruction of bridges, 
bridge approaches and other damage. On account of the 
shortage of labor, and the inability to secure competent help 
for the purpose, several bridges in the county have not been 
repaired, and one in particular has caused some school patrons 
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considerable extra travel to get their children to the country 
public school in the community where this bridge was destroyea. 
One patron who lives three miles from the school house was 
compelled to travel approximately six miles to carry his chil- 
dren to school, and others were compelled to travel shorter 
extra distances for that purpose. These patrons have now 
presented a bill to the school board of this village for .com- 
pensation for the extra mileage they have been compelled to 
travel to take their children to school. 


“The school board in turn presented that bill to the county 
Board of Commissioners and this school board has demanded 
that the county pay the bill for the reason that it is the duty 
of the board of Commissioners to maintain this road in suitable 
condition of travel and the failure to do so is the basis for 
the demand.” 


Sec. 79-1907, Rev. St. 1943, provides for transportation allowance 
where a child lives “more than three miles from the public school house, 
which he is authorized to attend by the nearest practicable travelled 
road.”” We are of the opinion that this section makes the school district 
liable for transportation allowance as provided therein, with reference 
to those children who are required to travel more than three miles to 
attend school. There is no authority, however, for the school district 
to collect the amount so expended from the county. 


Physically Handicapped Children 
December 12, 1945 


Honorable Wayne O. Reed, Superintendent of Public Instruction 

You state that it has been called to your attention that Legislative 
Bill No. 468, Fifty-fifth Session, Nebraska State Legislature, 1941, is 
perhaps unronstitutional because the provisions of the act are broader 
in scope than the title, particularly with reference to subdivision (2) of 
section 4 of said act. 


This bill, which is now found in the Revised Statutes of 1943 as 
sections 43-604 to 43-610, inclusive, deals with the care and education 
of physically handicapped children. The title to said act provides as 
follows: 


“AN ACT to require provision for educational oppor- 
tunities for physically handicapped children who are unable 
to attend regular school classes; and to prescribe the methods 
of such educational] training under the supervision of the state 
superintendent of public instruction.” 


Section 4 of said act provides in part as follows: 


“The board of education or board of trustees shall fur- 
nish one of the following types of education to the physically 
handicapped children who are residents of the school district; 
* * * (2) provide transportation for those physically handi 
capped children within the school district who are physically 
able to take care of themselves in the regular school, if trans- 
portation is provided. * * *” 
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This subdivision provides for the transportation of children who 
are unable to attend regular school classes because of some physical 
handicap unless transportation is provided. It is our opinion that this 
provision is within the scope of the title and violates no constitutional 
provision. 


SCHOOL TUITION 


Education Outside of State 
October 18, 1946 
Mr. Wayne O. Reed, Superintendent of Public Instruction 
You say: 


“A question has arisen concerning the education of 
physically handicapped children as provided for in sections 
43-604 to 43-610, inclusive, of our Nebraska statutes. We 
refer specifically to section 43-607. 


“Part one of this section reads as follows: 


“(1) Pay the tuition in any district within the state 
for those physically handicapped children who are 
forced to leave the school district temporarily because 
of treatment, care or supervision, 


“Part five of this section reads as follows: 


““(5) Provide any other method of instruction ap- 
proved by the superintendent of public instruction. 


“Our problem is this: The question of the education of 
a spastic has arisen, and we have found that the only special 
school for spastics is located in North Dakota. The parents 
of this child desire his attendance in the North Dakota school, 
and the board of eduation of the school district involved is 
willing to pay tuition to this North Dakota school, provided 
this offiice will authorize them to do so under Part five as 
quoted above.” 


You will note that Sec. 43-605, R. S. 1943, imposes a duty on the 
board of education or board of trustees of every school district to pro- 
vide educational opportunities for physically handicapped school chil- 
dren as required by Secs. 43-604 to 48-610. 


It was the evident intention of the legislature to require that 
every physically handicapped child, resident of Nebraska, between the 
ages of five and twenty-one, should be provided with educational op- 
portunities if reasonably possible to do so. 


Parts (1) and (5) of Sec. 43-607, R. S. 1943, which you quote, 
must be construed together and in such manner that their provisions 
will not conflict unless this is clearly impossible. The statutes should 
be liberally construed to achieve the purpose the legislature had in 
view. State, ex rel. Baldwin v. Dorsey, 108 Neb. 134, 187 N. W. 879. 
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Construing parts (1) and (5) of Sec. 43-607 in the light of these 
rules, it is our opinion that, under part (1), the board of education or 
board of trustees is not authorized to pay the tuition of a physically 
handicapped child who is sent outside the State of Nebraska, where 
reasonably suitable opportunities for the education of such child are 
available within the state, but where, as appears to be true in this 
case, such opportunities for education cannot be provided within the 
State of Nebraska, the board may, under part (5) of the statute, pay 
the tuition of the child for education outside the State of Nebraska if 
approved by the Superintendent of Public Instruction. 


Free High School Tuition 
November 26, 1945 
Honorable Wayne O. Reed, Superintendent of Public Instruction 


You inquire whether a county superintendent is authorized to 
make payments to students attending the short courses at the Univer- 
sity of Nebraska College of Agriculture from the free high school 
tuition fund. You state that these students are required to pay their 
admission fees in advance and that it has been the practice in the past 
to make payments direct to such students at the rate set by the free 
high school tuition law for the number of weeks that they have actually 
attended these short courses. 


Sec. 79-918, Revised Statutes 1943, authorizes payment from the 
free high school tuition fund “to the school district treasurers and to 
the treasurers of boards of education an amount sufficient to pay the 
high school tuition of said pupils at a rate fixed by law per week or 
fraction thereof for each week’s attendance or fraction thereof during 
the preceding semester.” 


It is our opinion that under no circumstances may these payments 
be made direct to the student. 


It is our further opinion that the University of Nebraska College 
of Agriculture is not entitled to payment out of the free high school 
tuition funds for students attending short courses, since the training 
given is not regular high school work and no high school credits are 
given for the same. 


U. S. Government Reservation Children 


February 5, 1946 


Honorable Wayne O. Reed, Superintendent of Public Instruction 

You inquire whether or not families residing on a U. S. Govern- 
ment reservation, such as the Nebraska Ordnance Plant located at 
Mead, Nebraska, are entitled to have the tuition for their children who 
are attending school paid out of the appropriation made available for 
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paying tuition of children whose fathers are in uniform and on duty 
in the State of Nebraska. You point out that you are informed that 
tuition is paid by the State of Illinois under similar circumstances, 


Sec. 79-518, R. S. Neb. 1948, reads as follows: 


“In all cases where any officer or enlisted man of the 
United States’ Army, Navy or Marine Corps, is on duty in the 
State of Nebraska, the children of any such officer, or enlisted 
man, who are of school age shall be admitted to any oi the 
public schools in any school district, in, near or adjacent to 
the place where such officer or enlisted man is stationed, so 
long as such officer or enlisted man may be on duty in Ne- 
braska, and such children shall be admitted to the public 
schools of any such district without payment of tuition.” 


Sec. 79-519, as amended, sets out the amounts which the school 
districts may charge for tuition, appropriates the money to be used 
for the purpose and states that the tuition so charged shall be paid 
by the State of Nebraska out of such appropriation, 


You will note that the statute, by its own terms, limits this 
benefit to the children of “any officer or enlisted man of the United 
States’ Army, Navy, or Marine Corps.” There is no other section of the 
statute which authorizes the extension of this benefit to civiliar: em- 
ployees of the War Department. 


We have examined the statutes of the State of Illinois and find 
that they are entirely different from those in Nebraska and do provide 
that where the Federal Government does not pay the tuition for chil- 
dren of civilian employees of the War Department living on govern- 
ment reservation, that payment may be made out of state funds. 


INSTRUCTION IN SCHOOL 
Religious Instruction 
July 18, 1945 
Mr. W. O. Baldwin, County Attorney, Hebron 


You submit to us the following statement of facts and inquire 
whether this arrangement is permissible in view of the provisions of 
our State Constitution regarding the teaching of religion in the public 
schools of the state: 


“Tt is proposed by the ministers and other church workers 
of the several churches of this community that the Hebron 
School Board, District No. 7, set aside one hour a week of 
regular school time during which pupils of the public school 
system of all grades will be excused to attend classes of re- 
ligious training in their respective churches. 


“The proposal further provides that children who have 
no religious affiliation or whose parents do not want them to 
have the religious training shall not be excused from school 
but shall remain in school under the supervision of their 


—218— 


_teachers. It is further proposed that a report of their propress 
in their studies in religion be made a part of their regular re- 
port cards.” 


Sec. 11 of Art. VII of the Nebraska State Constitution provides 
as follows: 


“No sectarian instruction shall be allowed in any school 
or institution supported in whole or in part by the public funds 
set apart for educational purposes, nor shall the state accept 
any grant, conveyance, or bequest of money, lands or other 
property to be used for sectarian purposes. Neither the state 
Legislature nor any county, city or other public corporation, 
shall ever make any appropriation from any public fund, or 
grant any public land in aid of any sectarian or denominational 
school or college, or any educational institution which is not 
exclusively owned and controlled by the state or a govern- 
mental subdivision thereof. No religious test or qualification 
shall be required of teacher or student, for admission tu or 
continuance in any public school or educational institution 
supported in whole or in part by public taxation.” 


In State v. Scheve, 65 Neb. 853, 91 N. W. 846, it was held that sectarian 
instruction carried on in a public school during school hours was a 
violation of the above-quoted constitutional provision. The plan which 
you suggest proposes to conduct such instruction outside of the scinool 
by the various churches, but proposes that the public school give credit 
for such instruction. This we believe to also be violative of said con- 
stitutional provision. Further, the plan outlined discriminates against 
those students who do not wish to attend the sectarian instruction 
given in any of the various churches by requiring that they remain 
in school under supervision of the school authorities, 


The plan prepared by the office of Superintendent of Public In- 
struction, with reference to the attitude which the schools should take 
toward sectarian instruction taught throughout the week, we believe, 
correctly reflects the law. This plan is as follows: 


“Plan 1 (Sectarian Instruction) 


“J, Parents may wish to make it possible for their children 
to participate throughout the week in religious activi- 
ties conducted by the regular church officials. 


“9. When citizens wish to increase in number and in 
amount the religious activities in the community which 
are controlled by church officials or representatives 
and these activities are not a part of the regular pro- 
gram of the school, such activities should be offered 
outside the school day, and school credit for partivipa- 
tion in such activities should not be given. 


“3. The board of education, with the advice of the super- 
intendent, should determine the hours that are in- 
cluded within the school day, so that there will be no 
conflict between the hours set aside for regular sehooi 
instruction and the hours given over to sectarian 
religious instruction.” 


Sec. 4 of Art. I of our State Constitution provides: 
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“All persons have a natural and indefeasible right to 
worship Almighty God according to the dictates of their own 
consciences. No person shall be compelled to attend, erect or 
support any place of worship: against his consent, and no 
preference shall be given by law to any religious society, nor 
shall any interference with the rights of conscience be per- 
mitted. No religious test shall be required as a qualification 
for office, nor shall any person be incompetent to be a wit- 
ness on account of his religious belief; but nothing herein 
shall be construed to dispense with oaths and affirmations. 
Religion, morality, and knowledge, however, being essential 
to good government, it shall be the duty of the legislature to 
pass suitable laws to protect every religious denomination in 
the peaceable enjoyment of its own mode of public worship, 
and to encourage schools and the means of instruction.” 


This provision indicates that the state wishes to encourage volun- 
tary religious development of its citizens, but any religious teaching 
which is sectarian in nature must be kept separate and apart from our 
public schools. 


PHYSICALLY HANDICAPPED CHILDREN 
District Assumes Expense 
January 5, 1946 
Hon. Wayne O. Reed, Superintendent, Department of: Public Instruction 
You inquire: 


“T would appreciate your interpretation of School Laws 
43-607 and 43-609. Do these laws provide that a district shall 
assume the total expense of the education of these children 
who come under this act, regardless of what that amount 
might be, or does it mean that a school is responsible only 
for the pro-rata amount that it would have cost the district 
had this child remained in the local district school.” 


It is our opinion that the school district shall assume the total 
expense of the education of such physically handicapped children who 
come within the act above mentioned. The act specifically provides, 
in Sec. 43-605, R. S. Neb. 1943, that it is the duty of the board of 
education or board of trustees of:every school district to provide edu- 
cational opportunities for such children. If a district is responsible for 
only the pro rata amount of the cost of educating the child within the 
district, it might become incumbent upon the parent or guardian to 
pay the balance of the tuition or charges to another district. ‘This, in 
our opinion, is not contemplated by the statute. 


We believe it was the intention of the legislature to provide equal 
educational opportunities also for the physically handicapped and to 
place the responsibility on the respective boards of education to make 
such provision, even though such action may result in additional ex- 
pense to the school district. 


—220— 


Duty of School Board 


November 8, 1945 
Honorable Wayne O. Reed, Superintendent of Public Instruction 
You inquire as follows: 


“We would appreciate your interpretation of School Law 
43-604 to 43-610 inclusive as it applies to a situation in which 
a pupil is able to attend regularly the school in his district but 
who because of a physical defect needs additional speech cor- 
rection training offered by an outside agency. Specifically, is 
a district obligated to pay for this additional training even 
though he attends the district school regularly?” 


Children who are defective in speech are included in the defini- 
tion of “physically handicapped children,” as defined in Sec. 43-604, 
R. S. 19438. 


Sec. 43-605 makes it the duty of the board of education or board 
of trustees of every school] district to provide educational opportunities 
for physically handicapped children, as required by Secs. 48-604 to 
43-610. 


Sec. 438-607 provides as follows: 


“The board of education or board of trustees shall fur- 
nish one of the following types of education to the physically 
handicapped children who are residents of the school district: 


“(1) Pay the tuition in any district within the state for 
those physically handicapped children who are forced to leave 
the school district temporarily because of treatment, care or 
supervision; 


“‘(2) Provide transportation for those physically handi- 
capped children within the school district who are physically 
able to take care of themselves in the regular school, if 
transportation is provided; 


(3) Provide visiting teachers for the home-bound physi- 
cally handicapped child, such teachers to be certified and 
qualified in the same manner as required for other teachers 
in Nebraska; 


“(4) Provide correspondence instruction approved by the 
Superintendent of Public Instruction; and 


“(5) Provide any other method of instruction approved 
by the Superintendent of Public Instruction.” 


You will note that the language of both 43-605 and 43-507 is 
mandatory, and imposes a positive duty on the board of education or 
board of trustees to provide the types of education specified in the 
statute. You will also note that subsection (5) of Sec. 43-607 requires 
the board of education or board of trustees to “Provide any other 
method of instruction approved by the Superintendent of Public 
Instruction.” 


While it might be plausibly contended that the school district has 
fulfilled its duty when it has provided this physically handizapped 
pupil with an opportunity to attend the public school along with 
physically normal pupils, we believe the better view is that the Legis- 
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lature intended that such physically handicapped pupils should be 
given additional training for the purpose of overcoming such handicaps 
as far as possible, when such additional methods of instruction were 
approved by the Superintendent of Public Instruction. Our Supreme 
Court has held that the public school laws should be liberally construed 
to carry out their intent and purpose of providing all persons of schooi 
age with an opportunity to obtain an education. State ex rel. Baldwin 
v. Dorsey, 108 Neb. 134, 187 N. W. 879. 


It is our view that if the additional training to correct the defective 
speech of this pupil is approved by you, it then becomes the duty of the 
district to provide such additional training, assuming that there are 
funds available for that purpose. 


EIGHTH GRADE STATE EXAMINATIONS 


Who Required to Take 
March 2, 1945 
Honorable Wayne O. Reed, Superintendent of Public Instruction 
You submit the following questions: 


“1. Are the eighth graders of rural schools in districts 
supporting a county high school required to take the eighth 
grade state examinations? 


“9. Are the eighth graders of the rural high schools with- 
in a rural high school district required to take the eighth grade 
state examinations? ‘ 


“3. Are the eighth graders of a district maintaining an 
approved high school (not accredited to the University of Ne- 
braska) required to take the eighth grade state examinations?” 


The requirements for eighth grade examinations are found in 
Article 9, Chapter 79, Rev. St. 1943. These provisions were originally 
enacted by Senate File No. 217, of the 1907 Legislature. The title to 
this act provides as follows: 


“AN ACT to provide four years of free public high school 
education for all the youth of this state whose parents or 
guardians live in public school districts which maintain less 
than a four-year high school course of study, and tc repeal 
all acts and parts of acts in conflict herewith.” 


Apparently the purpose of these examinations is to determine 
which pupils are eligible to have their tuition paid from the free high 
school tuition fund, and is, therefore, not applicable to any pupil who 
resides in a district which maintains its own high school. Therefore 
neither the eighth graders of rural schools in districts supporting a 
eounty high school nor eighth graders of the rural school within a 
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high school district are required to take said examination in oxder to 
enter high school in their own districts. 


Section 79-905, Rev. St. 1943, further exempts a pupil from such 
examination who removed with his parents or guardian from a school 
district maintaining a public high school, accredited to the University 
of Nebraska, to a rural school district, after the pupil has completed 
the eighth grade, but before completing the ninth grade, or whe, while 
residing in a rural school district, completes the work of the first eight 
grades in a district maintaining an accredited high school. 


Your third question also must be answered in the negative as to 
pupils who continue their residence and attend high school in an 
approved high school district. 


Section 79-906, Rev. St. 1948, provides that upon completion of 
the ninth, tenth or eleventh grades, as the case may be, they shall be 
entitled to free high school tuition in another high school district upon 
presentation of a certificate signed by the county superintendent stat- 
ing that such pupil has completed the course of study for the pre- 
ceding grade and that he is unable to secure work in the next advanced 
grade in the school district of his residence. 


There seems to be no exemption, however, for a pupil who com- 
pletes the eighth grade in a school district maintaining only an approved 
high school which is not accredited to the University of Nebraska if 
such pupil removes with his parents or guardian to a rural schcol dis- 
trict which does not maintain a high school, after such pupil has com- 
pleted the eighth grade, but, before completing the ninth grade. We 
are, therefore, of the opinion that such pupil may be required to take 
the eighth grade examination before becoming eligible to receive tui- 
tion from the free high school tuition fund while attending high schoo’ 
in another district. 


TEACHERS 
Certificates Required 


July 3, 1945 


Hon. Wayne O. Reed, Superintendent of Public Instruction . 
You inquire as to the type of teaching certificates that are required 
of the elementary teachers in Art. XXIV schools. 


In order to teach in the elementary grade of an Art. XXIV school, 
a teacher must have at least a Nebraska Junior Elementary School 
Certificate (Sec. 79-1314, Rev. St. 1943). A teacher ‘holding a Nebras- 
ka Third Grade Elementary Certificate or Nebraska General Elemen- 
tary Certificate is qualified only to teach in an Art. III schoel (Sec. 
79-1310 te 79-1313, Rev. St. 1943). 
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Jury Service 
August 4, 1945 


Mr, Kelso Morgan, County Attorney, Omaha 


You present to us the effect of the proviso in Sec. 33-188, R. S. 
1943, which provides that no juror shall receive compensation for his 
services as such except mileage if, at the time of his service, he is 
employed and receiving a salary paid from public funds. You state: 


“The school teachers in Omaha, and I fancy in country 
districts, are employed for a period of thirty-six weeks, a school 
year. The balance of the year belongs to the teachers and 
it is not unusual for them to obtain private employmex:t. 


“In several instances in Douglas County, teachers have 
been summoned to serve as jurors during a vacatiun period, 
and they have demanded their juror’s fee. The question arises 
as to whether or not the salary paid for the thirty-six teaching 
weeks would prevent them from receiving compensation as 
provided for in the section quoted.” 


Under the so-called “continuous contract law,” the peziod of 
employment of a school teacher is for a year and must be terminated 
on or before April 1; otherwise, the teacher is deemed reelected under 
the same contract. See Sec. 79-2711, R. S. 1948. 


Consultation with the State Superintendent’s office discloses, how- 
ever, that there is considerable lack of uniformity between the school 
boards over the state as to when the school terms begin and end, and 
what vacation periods are allowed. While it is customary to speak of 
a teacher’s contract as an annual contract, partly because of the 
statute to which we have referred and partly because such ecntracts 
in most instances provide for equal monthly payments throughout the 
year, it is still somewhat doubtful as to whether the exception in Sec. 
88-138 applies to school teachers during vacation periods. They are, 
it is true, receiving a salary paid from public funds and that salary con- 
tinues, not only during their working pefiods but also during their 
vacation periods, but you will also note that the proviso applies where 
the person affected is “employed.’’ The implication would be that he 
should, at the time of his jury service, not only be receiving a salary 
paid from public funds, but actually be employed in public service so 
that he would not be free to render the service required of him. 


It seems to us that he must not only be receiving a salary from 
public funds, but that he must be employed by some public agency in 
the sense that his services may be required, and thus interfere with 
jury service. If, for example, the teacher was subjct to call and could 
be required under his contract to teach vacation school, the situation 
would be somewhat different . 


However, under the facts and circumstances as they exist, and 
though admittedly the proviso is ambiguous, we would be of the opinion 
that the better construction would be to pay a juror who is also a 
teachers whose service is rendered during the vacation period, in the 
same way as other jurors are, and without regard to the proviso 
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TEACHERS RETIREMENT 


Creditable Service 


June 28, 1945 


Mr. C. H. Rhoades, Director, Nebraska State Teachers Retirement 
System 


In your memorandum of June 20 you make further inquiry con- 
cerning the retirement provisions of L, B. 120, which creates a school 
retirement system. ; 


Section 21 of the act provides that, 


“Any member may retire upon his written application 
. » 3 Provided, that such member at the time so specified 
shall have completed thirty-five years of creditable service.” 


Section 22 of the act provides that on and after July 1, 1947, any 
member who attains or shall have attained the age of sixty-five years. 
shall be retired forthwith from active duty, etc. 


Our interpretation of these provisions is as tiewas 


(1) 

On and after July 1, 1945, the date the system goes into effect, 
any member who has completed thirty-five years of creditable service 
has the privilege of retiring, regardless of his age, but he cannot be 
compelled to retire until on and after July 1, 1947, and then only if 
he has attained the age of sixty-five by that date or as he reaches age 
sixty-five thereafter. 


(2) 

A member who has attained age sixty-five on July 1, 1945, or who 
thereafter attains that age prior to July 1, 1947, may not voluntarily 
retire prior to July 1, 1947, unless and until he has completed <chirty- 
five years of creditable service. 


(3) 

A member who has attained age sixty-five on July 1, 1945, or who 
thereafter attains that age prior to July 1, 1947, cannot be conipelled 
to retire until July 1, 1947, even though he has completed thirty-five 
years of creditable service prior to that date. 


(4) 

On and after July 1, 1947, however, every member who has at- 
tained or thereafter attains the age sixty-five years must retire forth- 
with, regardless of the number of years of creditable service to his 
credit, subject only to the exception made in section 22 that he may 
be continued on a year-to-year basis after age sixty-five. 


Answering your specific inquiry: A member who has now attained 
age sixty-five or more and who has completed twenty-five years of 
creditable service, but has not yet completed thirty-five years of serv- 
ice, cannot retire prior to July 1, 1947, unless he completes thiriy-five 
years of service before that date. On July 1, 1947, he musi retire 
forthwith, regardless of his years of service, unless he is continued in 
employment on a year-to-year basis as provided in section 22 of 
the act. 
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A further exception to these general rules is in the case of re- 
tirement cause by disability, as provided in sections 24 to 27 inclusive 
of the act. 


August 9, 1945 
Mr. C. H, Rhoades, Director, School Retirement System 
We have your letter of July 23, as follows: 


“Please clarify for us that part of Section 23, LB 120, 
which reads as follows: 


‘Under such rules and regulations as the boari may 
prescribe, a member, upon retirement, may weceive 
credit for not to exceed ten years of creditable teach- 
ing service outside the state if such membe:’ shall 
have paid into the school retirement system of the 
State of Nebraska an amount equal to the required 
deposits he would have paid had he been employed 
in this state; such required deposits to be paid as the 
board may direct within three years after member- 
ship in the retirement system begins.’ 


“Does this mean that a school employee who has had 
prior service in another state may get credit for not to exceed 
ten years, if he deposits 5% of the salary which he earned 
(up to $2400 anually) in another state during those ten 
years?” 


We interpret the provision of the statute above quoted to mean 
that a member may receive credit for not to exceed ten years of credit- 
able teaching outside the state if he pays into the Nebraska schvol re- 
tirement system the same amount that he would have paid had he 
keen teaching in Nebraska during that period. He is to be credited 
to the extent of ten years of outstate teaching service, exactly as if he 
had been teaching in Nebraska during the same period. He must de- 
posit in the Nebraska retirement system whatever amount he would 
have been required to deposit had he been teaching at the same salary 
and during the same period in Nebraska. If he would not be required to 
deposit any amount had the teaching service been performed in Ne- 
braska during this period, then he is not required to deposit any amount 
even though the teaching service was performed outside the state. 


Creditable Service—Members of Other Retirement System 
June 14, 1945 
Mr. C. H. Rhoades, Director, Retirement System 


You request our opinion as to whether the so-called “retizement 
plan” now in force in the school districts of Grand Island and Beatrice 
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precludes employees of these districts from coming under the pro- 
visions of L. B. 120, passed by the last legislature, which establishes 
a state school retirement system. 


Section 12 of L. B. 120 provides: 


“Any employee who serves a public school operating 
under any other regularly established retirement or pension 
system shall not come under the provisions of this act except 
at hereinafter provided in section 52 of this act.” 


Section 52 of the act provides: 


“Upon the request of a majority of all the members par- 
ticipating in a school retirement system established previous 
to the passage of this act, the retirement board shall prepare, 
for submission to the Legislature, plans and recommendations 
for including such retirement system in the state retirement 
system.’’ 


The writer has carefully examined the forms of teacher’s contract 
used by the school districts of Grand Island and Beatrice, which set out 
in detail the “retirement plan” adopted by each of these districts. They 
are the same in both districts except for unimportant details. The 
contracts of these districts, in substance, require their teachers, as a con- 
dition of their employment, to purchase and submit to the board a life 
insurance policy with an approved life insurance company which guar- 
antees a certain annual income to the insured after arriving at a cer- 
tain age. The contract in each case further provides that the school 
district make a further payment in addition to the regular salary 
schedule, which in the case of Grand Island is directed to be a payment 
on the insurance premium, and in the case of Beatrice is, by implica- 
tion, to be used by the teacher for the same purpose. 


Both contracts further provide that if the teacher leaves the em- 
ployment of the district prior to retirement the full control of the in- 
surance policy shall vest in the teacher. 


Under the plans adopted by these school districts, the district 
itself holds no fund out of which retirement payments are made 
to the teacher, levies no assessment of any kind on the teacher, and 
incurs no obligation to the teacher to pay any retirement pension or 
annuity at any time. The district merely requires that each teacher 
shall provide himself with an insurance policy which will yield a cer- 
tain annuity at a certain age and that a part of the teacher’s salary 
shall be devoted to the payment of the premiums on such policy as long 
as the teacher remains in the employment of the district. There is no 
change or adjustment of any kind which would be required in order 
to permit employees of these districts to come under the state vetire- 
ment system, and by coming under the state retirement system the 
rights and privileges of both the respective districts and their em- 
ployees under their present so-called retirement plans would remain 
entirely unaffected. There is, apparently, no reason whatever why any 
legislative action would be necessary, as contemplated in section 52 of 
the act, in order to assimilate the employees of these districts into the 
state retirement system. 


We are of the opinion, therefore, that the retirement plans, us they 
are called, now operating in Grand Island and Beatrice, are not such 


—227— 


“legally established retirement or pension system,” as was contemplated 
by the legislature in section 12 of the school retirement system act, 
and that the employees of the Grand Island and Beatrice districts may 
come under the state retirement system as provided in that act without 
further legal or legislative action. 


October 1, 1946 
Mr. C. H. Rhoades, Director, School Retirement System 


You call attention to the provisions of Sec. 12 of the School Re- 
tirement System law (ch. 219, Laws of 1945) which excluded employees 
who serve in public schools operating under other regularly estawlished 
retirement systems from the provisions of this act. You inquire as 
follows: 


“May service rendered since July 1, 1945 in a Nebraska 

school having its own retirement system be counted as 

’ ereditable service toward service annuities in the Nebraska 
State School Retirement System? 


“If so, can money be accepted for that service upon the 
entry of an employee from such system into the Nebraska 
State School Retirement System?” 


Sec. 23 of the act (Sec. 79-2923, Revised Statutes Supplement 
1945) contains the following provision: 


«** * Under such rules and regulations as the board 
may prescribe, a member, upon retirement, may receive credit 
for not to exceed ten years of creditable teaching service out- 
side the state if such member shall have paid into the schoo! 
retirement system of the State of Nebraska an amourt equal 
to the required deposits he would have paid had he been em- 
ployed in this state; such required deposits to be paid as the 
board may direct within three years after membership in the 
retirement system begins. The amount of individual service 
annuity for a part-time employee shall be determined on a 
proportional basis; Provided, that no part-time employee may 
secure credit for more than thirty years of part-time or full 
and part-time service.” 


As we have already frequently stated, we believe the provisions 
of this act should be liberally construed to achieve the purposes which 
the legislature had in mind. We believe that the provision of Sec. 23 
above quoted should be construed to mean all school employees who 
have taught or performed services outside the state employment system 
rather than to limit the benefits of the provision to members who have 
taught outside the geographical limits of the state. There would ap- 
pear to be no logical reason why a person who had taught ten years in 
the Kansas schools should be given benefits under the act which are 
denied to persons who have taught an equal length of time in the 
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schools of Omaha or North Platte, and it is our opinion that the legis- 
lature intended that they be given equal consideration under this 
provision . 


We believe, therefore, that persons who have served in Nepraska 
schools since July 1, 1945, having their own retirement system are 
entitled to creditable service towards service annuities the same as 
if they had taught in the schools of another state, and that money 
can be accepted for that service upon the entry of such emvloyees 
into the Nebraska State School Retirement System. 


Deduction from Salaries 
September 20, 1945 


Mr. Bayard T. Clark, County Attorney, Falls City 


In your letter of the 8th you request our opinion as to the legality 
of the rnle adopted by the Teachers Retirement System board which 
requires deduction from teachers’ salaries paid during July and August, 
1945, on contracts made September 1, 1944, and which have been fully 
completed by the teacher prior to July 1, 1945. You call attention to 
the rule that deductions for July and August, 1945, cannot be consid- 
ered as sufficient to qualify the teacher for benefits of the retirement 
system, and question the right of the board to make such deductions 
under the circumstances, 


Section 2 of Legislative Bill 120 (Chap. 219, Laws 1945), which 
creates the school retirement system, provides that the system shall 
begin operation July 1, 1945. We believe this requires that the deduc- 
tions from teachers’ salaries should begin on that date. You wili note, 
however, that Section 9 of the act contains a provision that schvol em- 
ployees who do not wish to become members of the retirement system 
may file a notice with the retirement board prior to October 1, 1945, 
that they elect not to be included in the membership of the retirement 
system. This provision makes it entirely voluntary with the teacher if 
he becomes a member of the retirement system prior to Octcber 1, 
1945, and it would seem to be perfectly legal to deduct from his salary 
for July and August, as the law apparently requires, as long as he 
accepts these provisions and becomes a member of the system: under 
the conditions prescribed by the law. 


However, if a teacher, prior to October 1, 1945, elects not to be- 
come a member of the retirement system, I believe that any sums de- 
ducted from his salary prior to October 1, 1945, should be returned to 
him, and I believe that this is the practice which will be adopted by 
the retirement board. I presume this is the point that you had in mind, 
and, if so, I agree with you that the teacher should not be compelled 
to contribute to the fund when he can get no benefits from the fund 
or when he has signified his desire not to be a member of the retire- 
ment system. 
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Disability—-Permanent and Temporary 
April 6, 1946 
Mr. C. H, Rhoades, Director, School Retirement System 


With reference to Legislative Bill No. 120 enacted by the 1945 
legislature, which establishes a school retirement system, you write 
as follows: 


“Section 24 of the retirement law states as follows: 


“ ‘Retirement on account of disability shall be 
made under the following conditions: A member who 
has fifteen or more full-time or part-time years of 
creditable service and who has rendered two or more 
such years immediately preceding such retirement 
shall be retired on account of disability either upon 
his own application or the application of his em- 
ployer or a person acting in his behalf. . .’ 


“In quoting this section of the retirement law does the 
requirement that a member render two or more such years 
of service immediately preceding such retirement mean im- 
mediately before such benefits are drawn or does retirement 
mean ceasing employment? To be specific, a member has ap- 
plied for retirement on disability after 34 years of service. 
She ceased employment June 1, 1944 and did not work dur- 
ing the school year 1944-1945. She resumed employement 
during the school year 1945-1946 for a short time as a regular 

. employee but had to resign because of her health. She made 
application for disability retirement and has been placed on 
the disability retirement list, but the apparent error in so doing 
is that she did not work two years immediately prior to her 
application for retirement. One monthly payment has been 
made on this retirement benefit and another is now due. Must 
the retirement board revoke this retirement?” 


The word “retirement”? is defined in Sec. 1 of the act (Sec. 
719-2901, R. S. Supp., 1945) as follows: 


“& * * (15) ‘retirement’ means qualifying for and accept- 
ing a school or disability retirement allowance granted under 
the provisions of this act; * * *.” 


Sec. 14 of the act (Sec. 79-2914, R. S. Supp., 1945) provides: 


“The membership of any person in the retirement system 
shall cease only if he (1) withdraws his accumulated contri- 
butions under the provisions of this act, (2) retires on a school 
or disability retirement allowance as provided in this act or 
(8) ‘dies. * FF" 


Section 21 of the act (Sec. 79-2921, R. S. Supp., 1945) provides: 


“Any member may retire upon his written application to 
the retirement board setting forth the date, not less than 
thirty days nor more than ninety days subsequent {to the 
execution and filing thereof, he desires to be retired; * * *.’” 


Construing the above-quoted provisions together, we are of the 
opinion that when a person retires on account of disability the date of 
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his retirement is determined by the date which he sets forth in his 
application for retirement as the date that he desires to be retired. 


In the specific case you mention, we assume that the member 
has fixed a date in her application for retirement on which she desires 
to be retired, as provided in Sec. 21 above quoted. That date, assuming 
that it is not less than thirty nor more than ninety days subsequent to 
the execution and filing of her application, fixes the date of her retire- 
ment. To entitle her to a disability retirement allowance she must, 
under the provisions of Sec. 24 of the act, which you have quoted in 
your letter, show: 


1. That she has fifteen or more full-time or part-time 
years of creditable service. 


2. That two or more such years were immediately pre- 
ceding the date of her retirement. 


In other words, you should determine whether during the last two 
years immediately preceding the date of her retirement she is entitled 
to two full-time years or two part-time years, or one full-time year and 
one part-time year, of creditable service. If she has served two full- 
time years, or one full-time year and one part-time year, or tw part- 
time years during this two-year period, she is entitled to a disability 
retirement allowance; but unless she has served at least two part-time 
years, as defined by the act and by your regulations, during this two- 
year period she is not, in our opinion, qualified to receive a disability 
retirement allowance. 


July 9, 1946 
Mr. C. H. Rhoades, Director, School Retirement System 
In your letter of July 2 you state: 


“T submit the following letter to you for official ruling as 
to whether or not the School Retirement System would be 
allowed to rule that ‘further professional education’ when the 
work was done during a leave of absence could be counted as 
prior service. 


“A copy of the letter asking this specific question and 
asking that a definite ruling be made in the matter is as 
follows: 


““<T have your letter of recent date with refer- 
ence to my school service record. I note that you 
say that I am not to receive credit for the year 
1931-32 because of my absence from the Campus here 
at Peru. However, I would like to advise that, while 
absent on leave, I was still in the employ of the Peru 
State Teachers College, and subject to call at the 
discretion of the President of the College. In other 
words, my official connection with the college was not 
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severed, and, indirectly, I was in the service of the 
institution.’ ” 


Under the provisions of Sec. 15 of the school retirement act (Sec. 
79-2915, R. S. Supp., 1945), the member is required to submit to the 
retirement board, within two years after becoming a member, “a de- 
tailed statement of all service as a school employee rendered by him 
prior to the date of establishment of the retirement system.” 


Under Sec. 1 of the act (Sec. 79-2901, R. S. Supp., 1945) “prior 
service” is defined as “service rendered as a school employee in the 
public schools of the State of Nebraska, as such are defined in this act, 
prior to the taking effect of this act,” and the same section further 
defines “service” as “service as a school employee.” ‘Public schvol’’ is 
defined as “‘any and all schools supported by public funds wholly under 
the control and management of the State of Nebraska, or any subdi- 
vision thereof, * * * and schools under the control and management 
of the Board of Education of the State Normal Schools,” ete. 


It is apparent that to establish his right to receive credit for the 
year 1931-32 the member must establish the fact that he was an em- 
ployee of Peru State Teachers College during that period. The fact 
that he had been an employee in the past, or that he had an under- 
standing or even a binding legal agreement to become an employee at 
some future date, is not, in my opinion, sufficient to entitle him to credit 
for this particular period. The question is: Was the member an em- 
ployee of the Peru State Teachers College during the year 1931-32, at 
the time that he was absent on leave? 


The member, of course, asserts that he was such employee, but 
you have a right under your power to make reasonable rules and regu- 
lations, as provided in Sec. 15 of the act, to require him to submit 
satisfactory proof that he was such employee. 


In determining whether or not a person is an employee, the law 
appears to be well established that the test is whether or not the -alleged 
employee is acting subject to the orders and under control of such other 
party (employer), or is pursuing his own volition and condacting 
himself according to his own wishes. If his conduct is controlled by 
another, he is an employee, but he is not an employee where he is 
pursuing his own purposes and is in full control of his own conduct. 
35 Am. Jur, 445, Sec. 3. The fact as to whether or not he is receiving 
compensation during the period also has a. bearing on the matter. 


In the case presented by your letter the official records of the 
Board of Education of Nebraska State Teachers Colleges show that 
the member in question requested “leave of absence Sept. 1, 1931 to 
June 1, 1932, to complete work for the master’s degree.”’ The minutes 
also show that a substitute teacher was employed to take his place dur- 
ing the term of his absence. The records indicate that the member 
was pursuing his own purposes during the period of his leave of ab- 
sence and was not in any way under the control of the Peru State 
Teachers College. They are silent as to his compensation during this 
period. There is nothing, as far as the records show, to indicate that 
the member was acting under the control or orders of the Peru State 
Teachers College, and unless he can make some further showing in 
that respect, I am of the opinion that he was not an employee of the 
Peru State Teachers College during that period and that you have 
Viner heals in refusing to credit him with prior service for that 
period. 
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You further inquire as follows: 


“Does the School Retirement Law require that the dis- 
ability statement specifically state that such disability is per- 
manent or may disability retirement be granted if the doctor 
states that the disability is temporary? We have a case in 
question so this matter does need clarification.” 


Sec. 24 of the school retirement act (Sec. 79-2924, R. S. Supp., 
1945) prevides the conditions under which retirement may be made 
en account of disability. It contains no provision that the physician 
must state whether the disability is temporary or permanent, and I find 
no such provision elsewhere in the law. Sec. 24 does provide that the 
physician or physicians shall certify to the retirement board “that the 
said member is physically or mentally incapacitated for the further 
performance of duty as a school employee and ought to be retired.’’ 
It is not required that such certificate show that the disability is either 
temporary or permanent. 


It must be assumed, however, that the legislature had in mind the 
possibility that a member retired for disability might recover from 
such disability, for Sec. 26 of the act (Sec. 79-2926, R. S. Supp., 1945) 
authorizes the retirement board to require a disability beneficiary under 
the age of sixty-five years to undergo a medical examination onee each 
year to determine whether or not the disability continues, and Sec. 27 
(Sec. 79-2927, R. S. Supp., 1945) provides for the restoration of a dis- 
ability beneficiary under the age of sixty-five years to active service in 
the event his disability ceases. 


The law clearly does not require that a disability shall be perma- 
nent, in the sense that it must remain until the member has attained 
age sixty-five, to entitle him to disability benefits. 


Eligible to Retire 
June 8, 1945 


Mr. C. H. Rhoades, Director, Nebraska State Teachers Retirement 
System 

Referring to the school retirement system established by L. B. 
120, passed by the last session of the Legislature, you inquire: 


“1. Must a member of the retirement system who has at- 
tained the age of 65 wait until July 1, 1947 to retire? 


“2. Must a person’s prior service as a school employee 
be in schools other than those having a retirement plan? In 
other words, may I count years in the Omaha or Nortk Platte 
system as prior serivce?” 


Answering your inquiries in the order stated, I would say: 


1. A member of the retirement system who has completed thirty- 
five years of creditable service, as defined by the law and by the rules 
and regulations of the board, is eligible to retire at any time after 
the law goes into effect regardless of the age of the member. 
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Section 21 of L. B. 120 provides: 


“Any member may retire upon his written application to 
the retirement board setting forth the date, not less than 
thirty days nor more than ninety days subsequent to the 
execution and filing thereof, he desires to be retired; Provided, 
that such member at the time so specified shall have completed 
thirty-five years of creditable service.’ 


Furthermore, under Section 24 of L. B. 120 provision is made for 
retirement on account of disability, which permits retirement for dis- 
ability by a member who has fifteen or more full-time or part-time 
years of creditable service and who has rendered two or more years of 
service immediately preceding such retirement, etc. Such retirement 
may be at any age as is clearly indicated by Section 26 of the act, which 
provides that a disability beneficiary who has not yet attained the age 
of sixty-five years, may be required to undergo a medical examination 
once each year. 


However, under the provisions of Section 22 of the act ali mem- 
bers of the retirement system who attain the age of sixty-five years on 
and after July 1, 1947, must be retired forthwith except in cases where, 
with the approval of his employer, given from year to year, he may 
remain in service after the age of sixty-five years. 


2. In determining a member’s prior service as a school employee, 
Section 15 of the act provides: 


“Under such rules and regulations as the retirement board 
shall adopt, each person who was a school employee at any 
time prior to the establishment of this retirement system and 
who becomes a member of the retirement system shall, within 
two years after becoming a member, file a detailed statement 
of all service as a school employee rendered by him prior to 
the date of establishment of the retirement system;’’ etc. 
(Italics ours.) 


This would appear to require inclusion of service as & school 
employee rendered in a schaal having a retirement plan. The law no- 
where contains any provisions to the contrary. 


The only provision of L. B. 120 which might possibly be given a 
contrary construction is Section 12 of the act which states that, “Any 
employee who serves a public school operating under any other regu- 
larly established retirement or pension system shall not come under 
the provisions of this act except as hereinafter provided in section 52 
of this act.’”’ This section, in our opinion, applies only to school em- 
ployees serving in public schools operating under a regularly established 
retirement system at the time the act went into effect, and does not 
preclude any employee who is eligible to membership in the retirement 
system for claiming credit for services previously rendered in schools 
operating under a retirement system. 


In our opinion, the provisions of L. B. 120 should be liberally con- 
strued to extend rather than to restrict the benefits of the act. Such 
is the rule generally adopted by the courts in construing laws of this 
nature. The rule is thus expressed in American Jurisprudence, Volume 
50, page 420, Section 396: 


“A liberal construction is generally accorded statutes 
which are regarded by the courts as progressive, humanitarian 
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and beneficial, or which grant a valuable right grounded on 
principles of a humane public policy, or which have a banevo- 
lent or beneficient purpose. ... Such statutes should be given 
a favorable construction to the end that their manifest humani- 
tarian and beneficient purpose may be effectuated to the fullest 
extent compatible with their terms.” 


Establishing Funds 
June 27, 1945 


Mr. C. H. Rhoades, Director, Nebraska State Teachers Retirement 
System 


We have your inquiry based on a letter from Haight, Davis and 
Haight, Consulting Actuaries, who are assisting in establishing the 
school retirement system created by L. B. 120 enacted by the last Legis- 
lature. Your inquiry is: 


“Does the law contemplate the state depositing annually 
in the service annuity fund a sufficient amount to cover the 
present value of the annuities earned under the creditable 
service provision of the act thus maintaining the solvency of 
the service annuity fund, or does the law contemplate the 
state depositing only a sufficient amount to cover service an- 
nuities available during the ensuing year?” 


In other words: Is the amount to be contributed to the service annuity 
fund by the state to be the present value of the service annuity earned 
to date of contribution or only that amount which is to be paid out 
for service annuities for the current year? 


It is our opinion, after a careful study of the entire act, and par- 
ticularly of those sections pertaining to the establishment and purpose 
of the funds to be created under the act, that it was the intentiyn of 
the Legislature that the state should contribute to the service annuity 
fund an amount sufficient to cover the present value of the service 
annuity earned to date of contribution and not merely that amount 
which is to be paid out for service annuities for the current year. 
In other words, we believe it was the intention of the Legislature to 
maintain the service annuity fund on an actuarially solvent basis, and 
not on a mere pay-as-you-go basis. 


It was undoubtedly contemplated by the Legislature that an 
actuary was to be employed by the board to set up the several funds 
created by the act and to determine the rate of assessments necessary 
to maintain the funds on a sound actuarial basis. 


Section 8 of the act provides: 


“The retirement board shall keep in convenient form such 
data as shall be necessary for actuarial valuations of the 
various funds created by this act.” 


Section 31 of the act provides that upon retirement a member 
may, 


—235— 


“... elect to receive his school retirement allowance or his dis- 
ability retirement allowance in an annuity payable during the 
remainder of his life, or he may elect to receive the actuarial 
equivalent, as determined by the retirement board ac that 
time, of his school retirement allowance or his disability re- 
tirement allowance in a reduced annuity payable during the 
remainder of his life with the provisions that in the event of 
his death before one hundred twenty monthly payments have 
been made, the monthly payments shall be continued to his 
estate or to such beneficiary as he shall have designated until 
one hundred twenty monthly payments have been made;.. .” 


Section 41 of the act provides: 


“On the basis of all data in the possession of the retire- 
ment board, including such mortality and other tables as shall 
be recommended by the actuary engaged by the retirement 
board and adopted by the retirement board, the retirement 
board shall annually, on or before July 1, determine the state 
deposit to be made by the state in the service annuity fund 
for that fiscal year.” 


Section 43 of the act provides that: 


“|, . the retirement board shall cause to be made a thorough 
investigation of the several funds of the retirement system, 
for the purpose of determining the rates at which the benefits 
shall be granted. It shall] make adjustments in such rates as, 
upon recommendation of the actuary, may appear to be proper 
for maintaining solvency of the several funds.”’ (Italics ours.) 


Section 44 of the act provides that the board shall, 


“, . determine and certify the amounts to be deposited by the 
state in order to provide the service annuities provided in this 
act and to pay the state’s share of the contingent fund and the 
expense fund;.. .” ; 


The provisions of the act above quoted indicate clearly, in our 
opinion, an intention on the part of the Legislature that the service 
annuity fund should be set up on a sound actuarial basis and that an 
amount should be deposited annually by the state sufficient to cover 
its accrued liability under the retirement plan as well as the current 
payments. 


It is true that some of the language employed in section 40 of 
the act is a little confusing and, taken by itself, might be construed 
to mean that the amount to be paid annually into the service annuity 
fund by the state of Nebraska should be sufficient to cover the current 
payments from the fund, but the section, when read in conjunction 
with the other provisions of the act above quoted, certainly cannot bear 
that construction. 


A further consideration which tends to confirm our conclusion 
is the fact that the State Constitution expressly limits the contract debts 
of the state to one hundred thousand dollars, and provides that no 
greater indebtedness shall be incurred except for the purpose of re- 
pelling invasion, etc. The obligation of'the state to contribute to the 
service annuity fund might, after it was accrued, be properly ccasid- 
ered an indebtedness of the state, and if the fund were not main- 
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tained on a sound and solvent basis the indebtedness might easily 
grow to exceed the constitutional limitation of one hundred thousand 
dollars. 


It is true that a contingent fund is created by section 50 of the 
act to cover any special requirements of the service annuity fund or the 
expense fund in case any deficit should occur in either of these funds, 
but this is obviously only for the purpose of taking care of unusual 
emergencies. To set up the service annuity fund on the basis of a cur- 
rent pay-as-you-go plan would create a continuing and increasing deficit 
in the fund as the accruing obligations of the state matured, and would 
undoubtedly soon exhaust the contingent fund as well if continued 
indefinitely. 


Interest 
October 11, 1945 
Mr, C. H. Rhoades, Director, School Retirement System 
You inquire as follows: 


“We would like your opinion in regard to the legality of 
calculating interest on the amount of the contributions of the 
teachers to the school employee’s savings fund, such calcula- 
tions to be made upon the following basis: 


“It is proposed to not compute any interest on any deposit 
of $99.99 or less. Where the amount of the deposit is $100.00 
or more, interest will be computed on even multiples of 
$100.00. In other words, as follows: 


“1eto $ 99.99 No interest 
$100 to $199.99 Interest on $100 
$200 to $299.99 Interest on $200, etc. 


“Will the computation of interest upon this basis be in 
conformity with the provisions of the School Retirement Bill?” 


Your question requires an interpretation of certain provisions of 
Legislative Bill No. 120 of the 58th session of the Legislature (Chap- 
ter 219, Laws of Nebraska, 1945), which establishes a retirement sys- 
tem for school employees. 


Section 1, subsection (9) of this act defines “regular interest” as 
follows: 


“egular interest’ means interest at such a rate as shall 
be determined by the retirement board in conformity with 
actual and expected earnings on its investments;” 


Section 28 of the act contains this provision: 


“Upon retirement ...’ a member shall receive... : 
(1) A savings annuity which shall be the actuarial equivalent, 
as determined by the retirement board, of the member’s ac- 
ecumulate’ contributions at the time of his retirement;’’ etc. 
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Section 44 of the act provides in part: 


“The retirement board shall: (1) Determine and certify 
the age, sex, prior service, compensation and the allowable 
school employment experience of members; (2) determine and 
certify the amounts to be deposited by the state in order to 
provide the service annuities provided in this act and to pay 
the state’s share of the contingent fund and the expense 
fund;”’ ete. 


Section 50 of the act provides in part: 


“A contingent fund is hereby created to facilitate the 
crediting of regular interest on the amounts in the various 
other funds, ... all income, interest and dividends derived from 
the deposits and investments authorized by this act shall be 
paid into the contingent fund. . . . The interest allowed by 
the retirement board to each of the funds, as provided in this 
act, shall be paid to such funds from the contingent fund... 
Annually the retirement board shall estimate the amount of 
money leemed necessary to pay the obligations levied against 
the contingent fund, including regular interest.” 


Section 33 of the act provides: 


“On June 30 of each year the retirement board shall credit 
the account of each member in the school employees’ savings 
fund with regular interest which shall be at the rate deter- 
mined by the retirement board on the basis of interest earnings 
of the school retirement system and the probable earnings 
during the immediate future. Interest shall be computed an- 
nually.” (underscoring ours). 


It is apparent from an examination of the provisions of the act 
above quoted that the “regular interest”? mentioned in the act is not 
interest within the ordinary legal definition of the term as “‘compensa- 
tion agreed upon or allowed by law upon any loan or forebearance of 
money, goods or things in action.’”’ See Peters Trust Company v. 
Hecht, 118 Neb. 390, 224 N. W. 866. It is, rather, a dividend or sharing 
of the earnings from the fund produced by the deductions froni the 
salaries of members of the system. The rate is left largely to the 
discretion of the board, based on the actual and expected earnings of 
its investments, 


There are two serious objections to the method of computing inter- 
est set out in your letter. 


The first objection is that it does not appear to comply with that 
provision of Section 33 of the act, which says that “On June 30 of 
each year the retirement board shall credit the account of each member 
in the school employees’ savings fund with regular interest’? etc. Many 
accounts will doubtless be less than $100.00 on each June 380, yet the 
law seems to require that the account of ‘‘each member,” regardless of 
the amount, shall be credited with regular interest. 


The second objection is that it results in an inequitable distribu- 
tion of the earnings of the fund among the members and favors the 
jarger and faster growing accounts at the expense of the smaller, 
slower growing accounts. The contributions of all the members are 
pooled in the fund which is earning the “regular interest” or dividend. 
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An account which is increasing at the rate of $10.00 per month will 
be eligible to draw “regular interest” in ten months under the pro- 
posed plan, whereas the account which is growing at the rate of $5.00 
per month will have to wait twenty months before it is eligible to draw 
regular interest. The earnings of all, including the smaller accounts— 
will be applied only to those accounts which are eligible—the larger and 
faster growing accounts—while the small, slow-growing accounts will 
ats deprived of the earnings of their contributions for long periods 
of time. 


For these reasons, I think there is a grave question whether the 
proposed system of computing interest would be approved should the 
question be presented to the courts, 


I believe a system of computing interest which would achieve 
essentially the same results as the method proposed, and would be in 
harmony with the law, could be based on the provisions of Section 33 
of the act. By using as the basis of computation of interest the amount 
credited to each account at regular quarterly, semiannual or even 
annual intervals, as the board may by rule determine, the board couid 
doubtless simplify and minimize this work in keeping books and records 
of the accounts without coming in conflict with any provision of the 
law or violating any equitable princple in the administration of the re- 
tirement system. Such a system would be in harmony with a common 
practice of commerce and business, whereas the system you propose 
apparently has little precedent in the business world. 


* 


State Institution Teachers 


June 1, 1945 
Mr. C. H. Rhoades, Director, Nebraska State School Retirement System 


Referring to L. B. 120 passed by the last Legislature, which cre- 
ates a state school retirement system, you submit the following in- 
quiries for our opinion: 


‘Does ‘employer’ #7 of Sec. 1, mean State Board of Con- 
trol, which hires teachers to teach in Beatrice Feeble Minded 
Institute and employs a supervisor of education in the various 
institutions under their jurisdiction? 


“Would these employees be eligible for school retirement 
membership and the benefits of the system? 


“Nebraska School for the Deaf and Nebraska Schooij for 
the Blind are also under Board of Control jurisdiction. Are 
they eligible to be members of the retirement system?” 


Section 1 (7) of L. B. 120 defines “employer” as meaning “the 
State of Nebraska or any subdivision thereof or agency of the State 
or subdivision authorized by law to hire school employees, as defined 
in this action, or to pay their salaries;” 


The State Board of Control would, in our opinion, come within 
this definition of “employer,’’ and the Nebraska Institute for Feeble- 
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Minded at Beatrice and the Nebraska School for the Deaf and the 
Nebraska School for the Blind are clearly agencies of the State, 


The teachers employed by these agencies would, in our opinion, be 
eligible to membership in the State School Retirement System, provided 
they meet the other requirements of the law. 


Inasmuch as the function and purpose of the Nebraska Institute for 
Feeble-Minded is not only to train and educate the inmates of the 
institution but to provide for their care and custody, we believe that 
only those employees engaged in actually teaching the inmates would 
be eligible to membership in the State School Retirement System. In 
the cases of the School for the Deaf and School for the Blind, however, 
we believe that all employees of these schools are eligible to member- 
ship, inasmuch as their function is solely education, and admission to 
these institutions is voluntary. 
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STATE GOVERNMENT 


STATE FUNDS 
Agricultural Activities Promotion 


November 238, 1945 


Mr, John K. Selleck, Corporation Secretary of the Board of Regents, 
The University of Nebraska 


You request our interpretation of the following provision con- 
tained in Sec. 42, L. B. 71 (Chap. 242, S. L. Neb. 1945), Fifty-eighth 
Legislature: 


“Agricultural activities promotion, reappropriate unexpended 
balance on hand as of June 30, 1945, in Auditor account No. 
8238, then appropriate $9,000.00.” 


You first inquire: 


“(1) Does this appropriation refer to agricultural societies 
outlined in Sections 2—301; 2—401; 2—501; 2—601; 2—701 
and 2—801 of the Revised Statutes of Nebraska 1943?” 


It is our opinion that the agricultural societies created by the 
sections you mention are properly included within the appropriation 
as “agricultural activities,’”’ although we are not prepared to say that 
the appropriation is limited to the activities mentioned in the sections 
to which you refer. We are informed, however, that Auditor account 
No. 323 has, in the past, been expended for the purposes of the societies 
mentioned in the sections you have noted and must assume that the 
Legislature knew this and had it in mind in making the appropriation, 
and that it intended that the funds so appropriated should be used for 
the same purposes as heretofore. 


You further inquire: 


“(2) If this appropriation is intended for the above 
societies, shall the funds be distributed exclusively and to 
none other than the following: 


“(a) $2,500.00 annually to the State Horticultural So- 
siety as provided in Section 2—305 


“(b) $1,000.00 to the Nebraska Dairymen’s Association 
as provided in Section 2—504 


“(c) $1,000.00 to the Nebraska State Poultry Breeders 
Association as provided in Section 2—704.” 


It is our opinion that the appropriation made in Sec. 42 of L. B. 
71 for agricultural activities promotion, as above quoted, is independent 
of and not controlled by the provisions of Secs. 2-305, 2-504 and 2-704, 
and that while the societies mentioned in those sections may properly be 
recipients of a part of the appropriation in L. B. 71, the amounts so 
appropriated need not be distributed exclusively among the three so- 
cieties you mention, or in the amounts mentioned, but may be properly 
expended for the promotion of any agricultural activities of any of 
the agricultural societies created by the statutes above noted under your 
first question. The appropriations mentioned in Secs. 2-305, 2-504 and 
2-705, R. S. 1943, are separate and distinct, in our opinion, from the 
appropriation in L. B. 71, which we are now considering. 
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You further inquire if the Board of Regents may issue one invoice 
and warrant payable to the treasurer of each association for the total 
amount of funds involved.” We believe that such practice would not 
conform to the requirements of Sec. 84-306, R. S. 1948, which requires 
ciaims against the state to be fully itemized as to each charge and ac- 
companied by receipts showing expenditures, except for meals and 
certain other items. In any event, we believe it is a much better prac- 
tice to itemize the specific claims so that a complete and accurate rec- 
ord may be on file with the State Auditor. 


Appropriation for Attorney General 
July 5, 1945 
Honorable Wardner G. Scott, State Engineer 


You have inquired about vouchers numbers 62458, 62459, and 
62460 representing claims of those who have furnished supplies and 
services for maintenance in the office of the Attorney General, to-wit: 
the cost of printing and binding of the Attorney General’s Report, 
binding briefs for the Department of Justice, and for additional sections 
of bookcases required for the library in the Department of Justice. 


All of the above purchases were made through the State Purchas- 
‘ing Agent, who has examined each of the vouchers and marked each 
correct. 


The State Legislature in 1943 by Legislative Bill 96 appropriated 
from the general fund, which is raised by a property tax levy, a part 
of the amount required for the support and maintenance of the At- 
torney General’s office. The Legislatuure also provided that a part of 
the money for the support and maintenance of the Attorney General’s 
effice should be obtained from the cash funds received from licenses 
and fees of various departments. The appropriation relating to the 
Department of Roads and Irrigation reads in part as follows: 


“Appropriate from Licenses, 
Fees and Cash Funds 
“«* * * and not more than the sum of $9,200.00 to be expended 
under the direction of the Attorney General for salaries and 
office maintenance in the office of the Attorney General; * * * ” 


On each of the above mentioned vouchers the Attorney General 
directed in writing that the claims be paid out of this appropriation. 


Each of the vouchers contains your written approval as State 
Engineer. 


You point out that State Auditor Ray C. Johnson has: raised a 
question as to whether or not these claims may be properly paid out of 
the appropriation from cash funds in your department and asks if they 
should not be charged to the maintenance account of the Attorney 
General payable from tax moneys. 


It appears that prior to the year 1939 all of the expense of litiga- 
tion on behalf of the state and the maintenance of the Department of 
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Justice had been paid by the owners of property through a generai tax 
levy. The Legislature in that year, evidently noting the increased 
amounts being received through licenses, fees, and sources other than 
the property tax, adopted the plan of paying a part of this expense out 
of such cash funds and reducing the burden to that extent of the owners 
of property. 


The wording in the appropriation bill of 1939 was exactly the 
same as that in the 1943 act above referred to. The then State fngi- 
neer refused to honor the first vouchers drawn under this appropria- 
tion. A mandamus action was filed in the Supreme Court to require 
his approval, and in that case every possible reason and excuse for 
not permitting the use of these funds was raised. That action had to 
do with vouchers for salaries, but the wording as to maintenance is 
even more clear. It reads, ‘for * * * office maintenance in the office 
of the Attorney General.” 


The syllabus in the case of State, Ex Rel. Walter R. Johnson, At- 
terney General v. Albert C. Tilley, State Engineer, 137 Neb. 173, 
288 N. W. 521, reads in part as follows: 


“Where an appropriation bill carries an appropriation in 
the following language, ‘not more than the sum of $9,200, to 
be expended under the direction of the attorney general and 
subject to the approval of the state engineer, for salaries and 
office maintenance in the office of the attorney general,’ said 
language vest in the attorney general and the state engineer a 
discretionary power in the expenditure of the fund.” 


In our opinion, there is no possible legal reason why these vouchers 
should not be paid out of the fund upon which they are drawn. 


We are sending a copy of this opinion to Auditor of Public Ac- 
counts Ray C. Johnson and trust that it will help to dispel any doubts 
which may have been raised in his mind upon the subject. We suggest 
that you send the vouchers through again in the regular course. 


Duty of Officers 
July 9, 1945 


Honorable Car] G. Swanson, State Treasurer 
Honorable Ray C. Johnson, Auditor of Public Accounts 


In your letter of July 2 you state that Senator Sam Klaver has 
filed with you a “showing and demand” which ‘“‘shows” that the Legis- 
lature, in its biennial appropriation bill, Legislative Bill No. 71, 1945 
Session, appropriated $1,000,000.00 of the unexpired balance in As- 
sistance Account No. 352 as of June 30, 1945, and ‘“‘demands”’ that you 
treat the remaining money in that account as also appropriated ‘“‘re- 
gardless of the limitation in amount to $1,000,000. in Legislative Bill 
Number 71.” You ask what to do under the circumstances. 


The Legislature, including Senator Klaver, answered this question 
when it passed Legislative Bill No. 71, which appropriated $1,000,000.00 
of the balance on hand in this fund and provided further in Sec. 55 of 
the bill as follows: 
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“LAPSING OF UNEXPENDED BALANCES. Any un- 
expended balances, not otherwise appropriated, in the hands of 
the State Treasurer on June 30, 1945, are hereby transferred 
to the state general fund. * * *.” 


As to the 1943 acts referred to in the “showing and demand,” the 
Legislature evidently gave them the consideration required by the 
provision in the Nebraska Constitution and the decision of the Supreme 
Court following: 


“Each Legislature shall make appropriations for the ex- 
penses of the Government until the expiration of the first fiscal 
quarter after the adjournment of the next regular session, 
and all appropriations shall end with such fiscal quarter. * * *.’’ 


Art. TII, See. 22, 
Constitution of Nebraska. 


“Appropriations can only extend to the end of the next 
fiseal quarter succeeding the adjournment of the next regular 
session of the legislature. Therefore an act by its express terms 
enduring for a longer period cannot be construed as carrying 
an appropriation without making it void as in conflict with the 
constitution.” 


State v. Eugene Moore, 
Auditor of Public Accounts, 
50 Neb. 88. 


Employment Agencies License Fee 


February 16, 1945 
Mr. Ray C. Johnson, Auditor of Public Accounts 


In your letter of February 15 you say: 


“Sec. 48-508, 1948 R. S., relates to license fees for em- 
ployment agencies collected by the Commissioner of Labor, 
and sets out the amount of license fee of $50.00 per annum, 
payable in advance May 1st of each year, 


See. 48-514, states that all monies paid to the Commis- 
sioner of Labor or license fees under Sec, 48-503, shall be paid 
over by him to the State Treasurer. 


“As an emergency exists, may we have an answer giving 
your opinion as to what fund or account the State Treasurer 
should credit this license fee. I wish to inform you av the 
present time, this money is being credited to the Temporary 
School Fund. We are unable to find any reason for the credit 
of this money to that fund.” 


We assume that the reason this money is being credited to the 
Temporary School Fund is on the assumption that this being license 
monies, it should be so credited under the provisions of Const. art. 7, 
sec. 5. 


Since the decision of our Supreme Court in Wilcox v. Havekost, 
13 N. W. 2d 889, we take it that this fee for license is not governed by 
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the provision of the Constitution above referred to, but constitutes free 
monies subject to appropriation by the Legislature, either for the benefit 
of the department which collected it or any other department. 


It would be our opinion that these monies should go into the State 
General Fund and should be covered by a specific appropriation before 
the same is expended. 


Under the decision in the Wilcox case, the Legislature would be 
free to appropriate the money as it may deem fit. 


Investing Surplus Cash 
July 3, 1946 


Honorable Edward Gillette, State Treasurer 


You state that there is at present surplus cash in the state treasury, 
and the question of investing the same under the provisions of Sec. 
77-2331, R. S. 1943, will be up for consideration. You further state 
that at present it is necessary to pay a premium in making an invest- 
ment in United States government bonds, and inquire how the payment 
of the premium in connection with the investment of these funds should 
be handled. 


Any payment of a premium in making the investment of these 
eash funds would necessarily have to be paid from such surplus cash 
funds. It should be kept in mind, however, that these are not perma- 
nent funds. Such funds, therefore, should only be invested when the 
same are not needed for current purposes. If a premium is paid, consid- 
eration should be given to the question of whether the liquidation of 
the bonds at the time the funds will be needed for current use will 
result in a profit. 


Mileage Expense 
May 12, 1945 
Board of Control 


You inquire as to the effective date of the provisions of Legislative 
Bill No. 163, which increases the amount that may be allowed for the 
use of a personal automobile by a state officer or employee while on 
state business from four cents per mile to five cents per mile. This 
act was adopted with an emergency clause and was approved by the 
Governor on April 12, 1945. 


The Supreme Court of Nebraska in the case of Wilson & Com- 
pany vs. Otoe County, 140 Neb. 418, 300 N. W. 415, held that a law 
passed with an emergency clause goes into effect on the day following 
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its passage and approval. In line with this decision, the bill above 
referred to would be effective on April 13, 1945, 


The opinion addressed to caps on scl 24, 1945 is hereby 
withdrawn. 


Military Training Funds 
March 15, 1946 
Board of Education of State Normal Schools 


We have your recent inquiry whether funds earned from military 
training programs in State Teachers Colleges can be made available 
for college expenditures and whether such funds may be used to aug- 
ment funds appropriated by the legislature for building, construction, 
etc. 


The 1945 appropriation bill provided specific appropriations for 
buildings to be erected by State Normal Schools and further reappropri- 
ated all balances in the various funds and appropriated incomes from 
licenses, fees and cash funds which were estimated. 


See. 25, Art. III, of our State Constitution provides: 


«* * * No money shall be drawn from the Treasury except 
in pursuance of a specific appropriation made by law, and on 
the presentation of a warrant issued by the Auditor thereon, and 
no money shall be diverted from any appropriation made for any 
purpose or taken from any fund whatever, either by joint or 
separate resolution. * * * ” 


The case of State v. Wallichs, 15 Neb. 609, 20 N. W. 110, stated 
that, “A specific appropriation is one expressly providing funds for a 
particular purpose. There can be no implied appropriation of money 
under our consititution,* * * ” 


There can be no doubt about the fact that monies derived from 
military training programs in these various State Teachers Colleges 
are state funds. The case of Fischer v. Marsh, 113 Neb. 153, 202 
N. W. 422, provided: 


“Under the Constitution it is not within the province of 
executive or administrative officers to determine the purpose 
for which the state’s funds may be expended. Only the legis- 
lative branch of the government may declare for what purpose 
and within what amounts state funds may be expended. Any 
other expenditure than that authorized by the Constitution 
and valid enactments thereunder is unlawful.” 


It is therefore our opinion that funds derived from military train- 
ing programs must be held intact and reported to the legislature for 
appropriation hefore any expenditures can be made therefrom, and 
this being true, such funds may not be used by the Board of Educa- 
tion of State Normal Schools to augment appropriated funds for build- 
ing programs, 
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Taylor Grazing Act Funds 
_ December 12, 1945 
Honorable Frank Marsh, Secretary of State 


You submit to us copy of a letter from the United States Depart- 
ment of the Interior which requests information as to the status of 
the fund paid to the State of Nebraska under the provisions of the 
Taylor Grazing Act of 1934. You state that this money in the past 
has been paid to the Board of Educational Lands and Funds and 
credited to the permanent school fund. 


Section 10 of the Taylor Grazing Act of 1934, as amended, pro- 
vides for the payment to states of fifty per cent of the moneys received 
from grazing district permits and leases of public lands within each 
particular state, and further provides that the money so paid shall be 
expended “as the State legislature of such State may prescribe for 
the benefit of the county or counties in which the Paes district or 
the lands producing such moneys are situated . 


The Legislature of Nebraska has not made any yaa as to how 
this fund shall be expended, and, therefore, the money should be held 
by the State Treasurer until such time as the Legislature makes pro- 
vision for the expenditure of the fund. 


STATE OFFICERS 


Bond Appointed Officer 
November 26, 1945 
Honorable Edward Gillette, care of State Treasurer’s Office 


You ask our opinion as to the period for which your bond as State 
Treasurer should be written, since you have been appointed to fill the 
vacancy created by the resignation of Mr. Carl G. Swanson, which said 
resignation is effective on the 1st day of January, 1946. 


Under the constitution and statutes of our state your appointment 
is effective unti] the next general election and until your successor is 
elected and qualified. The state board of canvassers for the general 
election to be held next November will not meet until the fifth Thurs- 
day after said election, and, if all of the returns have not been received 
at the office of the Secretary of State on said date, the board is author- 
ized to adjourn from day to day until the same shall have been re- 
ceived. As a practical matter, therefore, it becomes impossible for 
anyone who might file for this unexpired term to be declared elected 
until a few days prior to the expiration of the term; and it is 
extremely doubtful if any bonding company would become surety upon 
a bond for such a short period in order that such person might qualify 
for the office. 


We therefore recommend that the term of your bond be “from 
the first day of January, 1946, to the ninth day of January, 1947, or 
until his successor has been elected and qualified.” 
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Bonds of Officers and Employees 
September 5, 1945 
Board of Educational Lands and Funds 


You submit for our opinion the following questions with reference 
to Legislative Bill 238, fifty-eighth session of the Nebraska State 
Legislature: 


“(1) Can the Board of Educational Lands and Funds leave to 
the discretion of the various heads of State Depart- 
ments the matter of securing the bonds for the em- 
ployees for their respective departments. 


**(2) May schedule bonds be secured for each departinent 
covering all employees, including the head of the de- 
partment. 


(3) Is it necessary that the Board of Educational Lands and 
Funds submit said bonds to competitive bidding.” 


(1) Legislative Bill 233 provides in part as follows: 


“Section 1. It shall be the duty of the Board of Educa- 
tional Lands and Funds: 


“(1) To determine which officers and employees of the 
state should furnish bond, where bond is not required io be 
given by any specific statute; 


“(2) To prescribe the amount, terms and conditions of 
any bond where the amount or terms are not fixed by any 
specific statute; 


“(3) To pass upon the sufficiency of and approve the 
surety on the bonds of all officers and employees of the state, 
where approval is not otherwise prescribed by any specific 

’ statute; and 


“(4) To arrange for the writing of corporate surety 
bonds for all the officers and employees of the state who are 
required to furnish bonds, whether such bonds are required 
to be given by a specific statute or by the Board of Educa- 
tional Lands and Funds, and to order the payment oz the 
premiums therefor out of state funds. 


“Sec. 2. The premiums on the official bonds of such state 
officers or employees, whether required to be given by a 
specific statute or by the Board of Educational Lands and 
Funds, shall be paid by the State of Nebraska out of such 
funds and may be appropriated therefor by the Legislature, 
upon such order of the Board of Educational Lands and Funds. 
No officer, department, board, commission or other agency of 
the state shall pay, or cause to be paid, the cost of cr the 
premium on the bond of any officer or employee of the state 
out of public funds unless an order for such payment has 
been obtained from the Board of Educational Lands and 
Funds.” 


It is our opinion that any of the duties imposed upon the Board 
of Educational Lands and Funds by this act which are discretionary 
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may not be delegated to any other officer of the state but that such 
duties which are purely ministerial may be delegated. It is the duty 
of the board to determine the officers and employees who must furnish 
bond, where bond is not required to be given by any specific statute; 
to determine which surety companies are qualified to become surety 
on the bonds of the officers and employees of the state; and also to 
determine and approve the amount of premium to be paid for said 
bonds. We suggest that the form of bond be prepared and approved 
by your board and that all bonds covering state officers and employees 
be required to be in such prescribed form. 


The matter of securing the necessary applications from the various 
department employees and such other duties as are purely ministerial 
we believe may be delegated to the department heads. 


(2) It is our opinion that any officer, either elected or appointed, 
whose office is created by the authority of Article IV of the Constitu- 
tion should be required to give an individual bond for the entire term 
of his election or appointment. Schedule bonds, however, may be 
used covering all employees of a department who do not have a fixed 
term of employment. 


(3) Legislative Bill 233 does not expressly provide that the bonds 
of state employees be submitted to competitive bidding. Nevertheless, 
it is the duty of your board, since the premium of these bonds is to be 
paid with state funds, to secure adequate protection at a minimum 
cost to the state; and no doubt the best way to determine the minimum 
cost at which desirable bonds can be secured will be to submit them 
to competitive bidding. 


Duties When Suit Filed 


July 28, 1945 


Honorable Ray C. Johnson, Auditor of Public Accounts 


In your letter of July 27 you enclose copy of summons served on 
you in connection with a suit filed by Clifford L. Rein and inquire what 
effect the filing of this suit will have in connection with carrying out 
the duties imposed upon you by Legislative Bill No. 71 and Section 
50-208, Revised Statutes, 1943, which provides for publication of a 
certified statement of all appropriations made by the last session of the 
Legislature. 


The petition in the suit referred to does not ask for a temporary 
restraining order or temporary injunction, and the mere filing of the 
suit can have no effect upon your duties. Unless and until you are 
served with a restraining order or injunction, the only thing you can 
do is to proceed with the duties imposed upon you by the laws as 
passed by the Legislature. 
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Performing Other Service 


August 28, 1946 


Senator Don E. Hanna and Senator D. H. Cronin 
You inquire: 


First, whether or not State Superintendent of Public Instruction 
Wayne O. Reed may legally spend part or full time between now and 
November 5, 1946, “leading a controversial campaign to amend Ne- 
braska’s Constitution to create a new eight million dollar tax to equalize 
educational opportunity in the state’; 


Second, if it would be legal for the employees in his office to assist 
him in this work on a full time or part time basis; 


Third, whether or not he and his employees may charge expenses of 
car, gasoline, meals, and other incidentals to the State of Nebraska 
in connection with the above-mentioned activity. 


In the case of Cornell v. Irvine, 56 Neb. 657, the Supreme Court 
of this state held that it was not improper for a commissioner of the 
Supreme Court to spend a part of his time delivering lectures at the 
University of Nebraska, and in allowing his claim for services as such 
lecturer pointed out that he was only restricted by statute from prac- 
ticing law during his term as Supreme Court commissioner, 


The Iowa Supreme Court, in the case of State v. Hinshaw, 198 
N. W. 684, held as follows: 


“A public officer is not required to give every instant of 
his time to the public service in such a sense that he cannot, if 
wholly consistent with public duties, perform any other service 
or earn money from any other source.” 


In the case of Fairly v. Western Union Tel. Co., 73 Miss. 6, 18 So. 
796, it was stated: 


“Const. § 267, providing that no person shall hold an office 
of profit ‘without personally devoting his time to the perform- 
ance of the duties thereof,’ must be given a reasonable con- 
struction, and does not prohibit the superintendent of a state 
institution from leaving the same on his own private business, 
when he can do so without detriment to its interests or neglect 
of any official duty.” 


In view of the above decisions, it is our opinion that Mr. Reed 
may legally carry on the activity mentioned in the same manner as any 
other citizen and give such time to it as he can without interfering 
with the proper diischarge of his duties as State Superintendent of 
Public Instruction. 


As to your other two questions, it is our opinion that the employees 
are required to give their time during regular office hours to the regular 
work of the office in which they are employed; that they may, if they so 
desire, render services in the campaign referred to outside of regular 
cffice hours; and that neither the State Superintendent nor his em- 
ployees may spend any funds appropriated to that office for expenses 
of such campaign. We believe this will not be questioned and that no - 
citations of authorities are necessary. 
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Salaries of Appointed Officers 
January 22, 1945 
Hon. Charles F. Tvrdik, State Senator, State House 


We are in receipt of your request inquiring whether if the Legis- 
lature confirms the appointments of the Governor an increase in sal- 
aries for such appointees could later be made by the Legislature, or 
whether it would be advisable for the Legislature to withhold confirma- 
tion until the salary question has been determined. 


Different constitutional and statutory provisions are applicable to 
the various appointees of the Governor which have been submitted to 
the Legislature for approval, and it becomes necessary to consider 
such appointees in the light of these constitutional and statutory pro- 
visions. The Director of the Department of Agriculture and Inspec- 
tion; the Commissioner of Labor; the Director of Health; the State 
Engineer; the Director of Banking; and the Director of Insurance are 
provided for by the provisions of Sec. 81-102, Rev. St. 1948. The 
Director of Assistance is appointed under the provisions of Sec. 68-303, 
Rev. St. 1948. The constitutional authority for these appointments and 
the creation of said offices is found in Sec. 1 of Art. IV of the Consti- 
tution of Nebraska. 


Sec. 19 of Art. III of the Constitution provides as follows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent, nor servant after the services have 
been rendered nor to any contractor after the contract has 
been entered into nor shall the compensation of any public 
officer, including any officer whose compensation is fixed by the 
Legislature subsequent to the adoption hereof be increased or 
diminished during his term of office.” 


Considerable doubt prevails as to whether the officers herein re- 
ferred to are appointed for a fixed term so as to come within the pro- 
hibition of the above quoted constitutional provision. A study of the 
statutes creating these offices, however, seems to require both the 
nomination of the Governor and the approval of the Legislature, 
unless the same be a recess appointment, and that when so appointed 
unless sooner removed by the Governor, the appointee is entitled to 
hold office until his successor is appointed and qualified. This being 
true, then, if such appointee can be said to have a fixed term so as to 
be included under said constitutional provision, such term does not 
commence until confirmation by the Legislature. Therefore a change 
in salary by the Legislature prior to confirmation would not constitute 
a change of salary during the term. 


If the Legislature contemplates making any changes in the 
salary of any of these officers to become effective at this time, we 
consider it advisable to withhold confirmation until such salary changes 
have been made, in order to avoid the question of violating Sec. 19 of 
Art. III of the Constitution. 


Another appointment which requires the confirmation of the 
Legislature is that of the Secretary to Board of Educational Lands and 
Funds. This position, however, is not a public office and there is, 
therefore, no prohibition against change the salary of said officer at 
any time. 
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Salary of De Facto Officer 


August 9, 1946 
Mr. Ray C. Johnson, Auditor of Public Accounts 


We have your request for an opinion under date of July 30, 1946, 
in which you say: 


“We are in receipt of a salary voucher drawn by Jackson 
B. Chase for services as District Judge for the month of July. 


“In view of the case pending, which is to determine 
whether or not Mr. Chase is entitled to his appointment as 
District Judge, are we within our legal rights to approve this 
voucher and issue a warrant for his salary as District Judge 
while this case is pending?” 


On July 10, 1946, the Attorney General of this state filed an action 
in quo warranto in the supreme court of this state testing the eligibility 
of Jackson B. Chase to be appointed to the office of district judge of 
the Fourth Judicial District, claiming that since the term for which the 
said Jackson B. Chase had been acting as a Nebraska Liquor Control 
Commissioner had not expired, he was ineligible for election or ap- 
pointment to any other state office. 


These circumstances bring him within the definition of a de facto 
officer which, as stated in 43 Am. Jur. page 225, is as follows: 


“A person is a de facto officer where the duties of the 
office are exercised * * * under color of a known election or 
appointment, void because the officer was not eligible, * * *.” 


It seems clear that the said Jackson B. Chase, if he holds any office at 
all, is a de facto officer. 


The salary incident to an office goes with the title to the office and 
that means a legal or de jure title. The general rule regarding emolu- 
ments attached to the office, insofar as a de facto officer is concerned, 
is stated in 43 Am. Jur. 237: 


“By the decided weight of authority, a de facto officer 
cannot maintain an action to recover the salary, fees, or other 
emoluments attached to the office, even though he has per- 
formed the duties thereof.” 


There are many decisions in the United States on this particular 
point, one of which is State ex rel. Cutts v. Hart, (Mont.) 185 P. 769: 


“‘An officer de facto is one in possession of an office and 
discharging its functions under color of authority or title 
derived from irregular, informal or defective appointment or 
election. 


“A de facto officer cannot recover the compensation 
annexed to the office.” 


The supreme court of this state has never passed directly upon 
this particular question. However, in Frasier v. Dundy County, 1154 
Neb. 372, 213 N. W. 871, we find an expression from the supreme 
court of this state which indicates the opinion of the court on that 
subject. This case was one by an acting county judge to recover from 
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the county the salary of the county judge during the period for which 
he performed the duties while the regularly elected county judge was 
disabled and unable to perform the duties. The court said that if the 
acting county judge was entitled to collect the salary of the county 
judge it would be no defense that the county had paid it to some other 
person. The court further observes that the authorities are clear that 
the right to a salary attaches to and follows the legal title to the office 
regardless of who actually performs the duties, and then the court says: 


¢ 


“The authorities also generally hold that the performance 
of the duties by a de facto incumbent gives him no claim to 
the official compensation.” 


It is well to note that the above quotation is dictum and not nec- 
essary to the decision of the case, which was on other grounds. The 
cases from other jurisdictions are divided, some holding that where 
there is no other claimant to the office, the de facto incumbent may 
recover, but the weight of the authorities holds that he may not. Our 
supreme court never having decided the question, it is more or less 
an open one in this state. 


If the pending action terminates in his favor, he will be entitled 
to all of the compensation of the office from the date of his appointment. 
If it is decided against him he should have the right to have the ques- 
tion judicially determined. We suggest that to avoid a multiplicity of 
appeals from your disallowance of his voucher, that you withhold any 
action thereon until the determination of the pending action. If it is 
favorable to him all his vouchers should be allowed. If it is unfavorable 
to him they should all be disallowed and he may then proceed to a 
judicial determination of his rights by one appeal. 


Salaries of Secretaries and Deputies 
April 26, 1945 


Senator A. J. Brodahl, Chairman, Committee on Appropriations 


Reference is made to your letter of April 26th requesting our 
cpinion as to the effective dates of the increases in salaries for certain 
secretaries and deputies which will be referred to specifically, 


We have heretofore rendered an opinion to Senator Tvrdik with 
reference to the effective date of the increase in salary of the Clerk of 
the Legislature, a copy of which opinion is attached hereto, and will 
support our position on this problem. 


Your first inquiry concerns L. B. 89, which is amendatory of Sec. 
88-106 of the 1943 Revised Statutes, and provides that the Board of 
Control may employ a secretary at a salary of $3300.00 a year. This 
secretary is an employee only of the Board of Control and has no term 
of office and does not come within the constitutional prohibition 
against increasing or diminishing the salary of an officer during his 
term of office. 


Your next inquiry concerns L. B. 162. This bill refers to the 
salary of the Deputy Auditor of Public Accounts, Deputy Secretary of 
State and Deputy State Treasurer. In all three instances the bill 
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provides that the principal officer shall have the power to appoint a 
deputy. There is no requirement in the law that any of these principal 
officers appoint a deputy. The power to do so is granted by the Legis- 
lature and this power may be exercised at the pleasure of the principal 
officer. Likewise, each of these deputies may be removed by the 
principal officer at any time, so that no one of these deputies in ques- 
tion has a term of office within the meaning of the constitutional pro- 
vision. The phrase ‘‘his term of office’? as used in the constitutional 
provision is universally held to refer to the office rather than to the 
incumbent, and to mean a fixed and definite period of time. State 
v. Galusha, 74 Neb. 188, 104 N. W. 197; Rooney v. City of Omaha, 105 
Neb. 447, 181 N. W. 1438. 


L. B. 279 contains the provisions for the increase in salary of the 
Secretary of the Railway Commission. The Secretary is, under the law, 
appointed by the Railway Commission as such, and is an employee of 
that body, and does not come within the prohibition of the constitutional 
provision against increasing or diminishing the salary of an officer dur- 
ing his term of office, for he serves at the pleasure of the Commission 
and has no term of office. 


L. B. 281 contains the provision with reference to the possible in- 
crease in salary of the Secretary of the Board of Educational Lands 
and Funds, and contains this wording: 


“The compensation of the Secretary shall not exceed 
$3300.00 per annum, payable monthly, as fixed by the Board 
at the time of the nomination of the Secretary.” 


The quoted portion of this bill takes the Secretary completely out of 
the prohibition of the constitutional provision against increasing or 
diminishing the salary of an officer during his term of office; for it 
will be noted that this Secretary’s salary is not fixed by the Legisla- 
ture, but by the Board, and the constitutional prohibition applies only 
to those officers whose salaries are fixed by the Legislature. 


L. B. 382, which provides for an increase in salary for the Clerk 
of the Legislaturue, is disposed of by the opinion rendered to Senator 
Tvrdik. 


L. B. 391 contains the provision for the increase in salary for the 
Director of Assistance and contains the following language: 


“The Governor with the consent of the majority of mem- 
bers elected to the Legislature, shall appoint in January of each 
odd numbered year an Executive Secretary for the Board to 
be designated and known as the Director of Assistance of the 
State of Nebraska at an annual salary of not to exceed 
$4200.00, payable monthly, who shall serve until his successor 
shall be appointed and qualified * * *.” 


Under the law the Director of Assistance is an employee ‘of the 
Board of Control, and the statute does not fix a definite term for him. 
He only serves until his successor shall be appointed and qualified. 
Neither is his salary fixed within the meaning of the constitutional pro- 
vision, for the statute says “not to exceed $4200.00.” So this bill does 
not come within the prohibition of the constitutional provision against 
increasing or diminishing the salary of an officer during his term of 
office. 
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As to the effective date of these salary increases, when these bills 
are passed and signed by the Governor, if they contain the emergency 
clause the increase may be effective as soon as the appropriation is 
available. If they do not contain the emergency clause, they will 
become effective three months after the adjournment of the Legislature. 


May 1, 1945 
Hon. Ray C. Johnson, Auditor of Public Accounts 
Reference is made to yours of April 27, in which you say: 


“L. B. 95, passed by the 56th session of the Nebraska Leg- 
islature, appropriated $5,280.00 for the payment of the salary 
of Secretary of Board of Control for the 1943-1945 Biennium. 
L. B. 89, passed by the 58th session of the Nebraska Legisla- 
ture, with an emergency clause, raises the salary of the Secre- 
tary of Board of Control from $2,640.00 per year to $3,300.00 
per year. L. B. 89 carries no appropriation. 


“The Board of Control has submitted two vouchers te 
this office for payment this month, one for $220.00, the monthly 
salary of the Secretary of the Board of Control, as provided 
by L. B. 95, of the 56th session, and another for the difference 
in rate of pay, as provided in L. B. 89, of the 58th session of 
the Legislature. They ask that this additional be paid from 
their regular salaries and wages account for the remainder 
of this Biennium. 


“We respectfully ask your opinion if this can be done.” 


We have made an examination of the Constitution and laws with 
reference to your problem and have in mind the constitutional provi- 
sion that no money shall be drawn from the treasury except in the 
pursuance of a specific appropriation by law. Sec. 25, Art. III. 


L. B. 89, which amends Sec. 83-106 of the 1943 Revised Statutes, 
since it carried the emergency clause went into effect April 12, 1945, 
the date of its approval by the Governor, and, coincidental therewith, 
Sec. 83-106, 1943 Revised Statutes, ceased to exist and the new law 
took its place. While there was a specific appropriation to pay the 
salary of the secretary by the 56th session of the Nebraska Legisla- 
ture, the 58th session, by this amendment, has seen fit 3 increase that 
salary and made the increase effective at once. 


Coincident with the appropriation for the secretary, the Legisla- 
ture also appropriated a sum for the purpose of paying salaries and 
wages for the employees of the Board of Control. 


The secretary is an employee of the Board of Control and, if no 
specific appropriation had been made for his salary alone, he could 
properly and legally draw his full salary from the salaries and wages 
account for the salaries and wages appropriation is sufficiently specific 
to satisfy the requirements of the Constitution. 


We are, therefore, of the opinion that the Secrtary of the Board 
of Control may lawfully be paid in the manner set forth in your 
letter. 
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Selling Property to State 
July 16, 1946 
Hon. Wardner G. Scott, State Engineer 


We have your request under date of July 15 for an opinion rela- 
tive to the following state of facts: a state officer is the owner of some 
real estate, a portion of which is needed by the state as right of way 
for highway purposes. The question arises as to any prohibition con- 
tained in the constitution or statutes against a state officer selling a 
part of his land to the state for highway purposes. 


We have made a careful search of the statutes of the state and 
do not find any statutory prohibition against such state officer selling 
a portion of his land to the state for highway purposes, and the only 
constitutional provision that might even bear on the question is Art. 
IiI, Sec. 16, which in part is as follows: 


«© * * * nor shall any member of the Legislature, or any 
state officer be interested either directly or indirectly in any 
contract, with the state or any county or municipality thereof, 
authorized by any law enacted during the term for which he 
shall have been elected or appointed, or within one year after 
the expiration of such term.” 


You will observe that even in this constitutional prohibition it is 
against any state officer being interested in a contract, which contract 
was authorized by any law enacted during his term. Obviously this 
state official is not dealing with the state under any law enacted during 
his term. 


We are of the opinion that there is no legal impediment to such 
contract, and that such state officer may, without violating any statutory 
or constitutional provision, contract to sell a portion of his land to the 
state for highway purposes. 


Serving as Trustee 
December 29, 1945 
Honorable Carl G. Swanson, State Treasurer 


In your letter of December 19, 1945, you refer to our opinion 
given under date of November 1, 1945, to Mr. E. Albin Larson, Secre- 
tary, Board of Education of State Normal Schools, with reference to 
the designation of the State Treasurer as trustee to receive and pay 
out the net rentals of certain dormitories of the four state teachers 
colleges. You state that the State Treasurer is, at present, acting as 
trustee for certain other issues of bonds previously made, being so 
designated in_the bonds. You request our opinion as to the present 
status of the State Treasurer as trustee for the issues now in existence 
and which have been outstanding for some time. 


The authorities appear to be generally in agreement that, al- 
though a public officer may serve as a trustee unless his duties and 
interests as trustee conflict with his duties as a public official, in serv- 
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ing as a trustee he acts as an individual and not as a public officer. 
65 C. J. 571, Sec. 334; 54 Am. Jur. 105, Sec. 120; In re Shaw’s Estate, 
198 Cal, 352, 246 P, 48, 


In the case of Inglis v. The Trustees of the Sailor’s Snug Harbor 
(U. S.), 3 Pet. 99, 7 L. ed. 617, where a testator left certain property 
in trust to the Chancellor of the State of New York and recorder of 
the city of New York, etc., the court in its opinion (p. 623) said: 


“The designation of the trustees by their official character 
is equivalent to naming them by their proper names, Each 
office referred to was filled by a single individual, and the 
naming of them by their official distinction was a mere 
designatio personae,”’ 


Bogert in his work on Trusts and Trustees, Vol. I, p.3881, Sec. 
128, says: 


“Statutes often make national or state officials trustees, or 
authorize them to accept trusts. The validity of these trusts 
would seem to be subject to no doubt as far as the character 
of the trustee is concerned. Doubtless the trust must have 
some relation to the constitutional or statutory functions of 
the officer or commission, if its execution is to be above 
challenge.” 


In the present case we find no statute authorizing the State 
Treasurer to serve as trustee of these funds. In serving as trustee he 
acts as an individual and not as State Treasurer. It would seem to 
follow that the fact that the State Treasurer who originally undertook 
the trust later ceased to be the State Treasurer did not thereby end 
his services as trustee or relieve him from his duties and obligations 
as such. 65 C. J. 571, Sec. 334. No doubt it was the intention, when 
the State Treasurer was first designated as trustee, that the trustee- 
ship should remain with the office rather than follow the individual 
officer; but, under the authorities cited, it would seem that the indi- 
vidual who, as State Treasurer, originally assumed the trust, is still 
the trustee in a legal sense and vested with the legal rights and subject 
to the legal liabilities of a trustee in the premises. 


This is one important reason why this department has refused 
to approve the designation of the State Treasurer as trustee in the 
ease of the bonds you mention, and why we seriously question whether 
the present State Treasurer is legally the trustee in the case of bonds 
previously issued. 


Two Separate Salaries 


January 11, 1945 
Honorable Roy W. Johnson, Lieutenant Governor 


In your letter of December 30th, 1944, you say that Walter D. 
James has presented one voucher for his salary as the reporter of the 
Supreme Court for the month of December, 1944, and he has presented 
a second voucher for the same month as assistant bill drafter of the 
legislature, 
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You ask, ‘‘can this employee be paid two separate salaries from 
two accounts for the same month?” The answer is yes. 


In support of this conclusion, I refer you to the case of Cornell v. 
Irvine reported in volume 56 of the Nebraska Reports on page 657 
where a similar question was presented. A commissioner of the supreme 
court who was being paid an annual salary prescribed by law presented 
his claim for additional compensation for his services as lecturer of 
the College of Law of the University of Nebraska pursuant to a con- 
tract he had with the regents of said university. The Auditor of Public 
Accounts on the advice of the Attorney General disallowed the claims 
and the commissioner appealed to the district court where he secured 
the allowance sought by him. The supreme court in affirming the lower 
court held: 


“That neither upon principle nor upon statutory grounds 
was such commissioner properly denied compensation for 
lectures delivered to a law class of the state university, since 
such extra services were not incompatible with, or included 
within, the scope of his duties as such commissioner.” 


This decision of our supreme court is in accord with principles 
laid down by the courts of most of the other states. 


NEBRASKA RAILWAY COMMISSION 


Jurisdiction Over Common Carriers 
May 3, 1946 
Nebraska State Railway Commission 
We have your letter of recent date in which you state: 


“Since last Fall the Lincoln City Lines, Inc., has discon- 
tinued all of its rail street car service in Lincoln, and substi- 
tuted bus service in its entirety. 


“1. Does the Lincoln City Lines, Inc., now come under the 
Motor Carrier Act and the rules and regulations of this Com- 
mission pertaining thereto? 


“2. Is it necessary that said Company obtain RC plates 
for the units which it operates in such service?” 


Sec. 75-201, R. S. 19438, states as follows: 


“The State Railway Commission shall have the power to 
regulate the rates and services of, and to exercise a general 
control over, all railroads, express companies, car companies, 
sleeping car companies, freight and freight-line companies, 
and all other common carriers engaged in the transportation of 
freight or passengers within this state.” 


In the case of Herpolsheimer Co, v. Lincoln Traction Co., 96 Neb. 
154, 147 N. W. 206, it was stated: 
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“The power to regulate rates of common carriers would 
be incomplete and comparatively useless without the corres- 
ponding power to regulate the service, and control the com- 
mon carrier in performing such service, and these powers are 
expressly given to the state railway commission by the terms 
of the Constitution, and the statute enacted thereunder.” 


Further, in the case of Omaha and Council Bluffs Street Ry. Co. 
v. City of Omaha, 252 N. W. 407, 125 Neb. 825, our court said: 


“‘We are of the opinion that the Nebraska State Railway 
Commission has jurisdiction over the street railway in the city 
of Omaha, notwithstanding that the city is governed as to its 
municipal affairs by a home rule charter, and that the cur- 
tailment of bus service involved herein was not a matter of 
municipal concern to be regulated by the city council, but 
was subject to the jurisdiction and control of the commission.” 


This last-mentioned case was decided by our Supreme Court in 
1934. In 1937 our legislature adopted Sec. 75-224, R. S. 1948, and this 
section states in part: 


“The provisions of sections 75-222 to 75-250 shall apply 
to the transportation of passenger or property by motor 
carriers for hire engaged in intrastate commerce except: * * * 
(2) a motor carrier for hire operated in connection with a 
part of a street-car system;” 


The Constitution and also Sec. 75-201, R. 8S. 1948, gives the com- 
mission jurisdiction over all common carriers engaged in the trans- 
portation of freight or passengers for hire, and such would be true in 
this instance unless one can say that such carrier is specifically exemp< 
under Sec. 75-224. 


We have before us a copy of Ordinance No. 3945 of the City of 
Lincoln, granting to said Lincoln City Lines, Inc., a non-exclusive 
franchise for the term of twenty years “to maintain and operate a motor 
bus service for the transportation of passengers for hire by trackless 
vehicles * * *.” This ordinance, along with your statement that the 
Lincoln City Lines, Inc., has discontinued all of its rail street car service 
in Lincoln, we deem sufficient basis to warrant the statement that the 
street railway or street car system that may have been operating within 
the City of Lincoln has been abandoned and bus service substituted 
therefor. Under these circumstances, subsection (2) of Sec. 75-224, 
R. S. 1943, no longer applies and the Lincoln City Lines, Ine., comes 
under the Motor Carrier Act and all of the rules and regulations of 
the commission pertaining thereto. 


In the case of Yellow Cab & Baggage Company v. Publix Cars, 
126 Neb. 138, 253 N. W. 80, our Supreme Court held that the railway 
commission had unqualified jurisdiction over bus, taxicab and other 
common carriers, stating, ‘the people have given this commission ali 
the control over common carriers that they themselves could exercise.” 
The court further stated that the commission had authority and 
jurisdiction to regulate and control all common carriers and issue 
certificates of convenience and necessity for such operation, subject 
enly to the reasonable exercise of police power under city ordinances. 


Under our Constitution, statutes and decisions of the Supreme 
Court, the railway commission is the only authority that can authorize 
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the operation of common carriers for hire. The commission would not 
be bound by any charter which the city might grant to such carrier, and 
the electors of the city would have no voice in or control over the sub- 
ject matter, except insofar as they might appear for or against the 
granting of a certificate of convenience and necessity at a hearing 
before the commission. Further, the city council would have authority 
in the premises only in the exercise of reasonable police control. 


It is therefore our opinion that it is necessary for the said Lincoln 
City Lines, Inc., to make application for and secure certificates and 
permits for the operation of its vehicles within the City of Lincoln. 
It appears to us further that whenever the railway commission has 
authority and jurisdiction to issue certificates and permits to common 
carriers, it also has the authority to require such person to whom such 
certificates and permits are issued to obtain RC plates for units being 
operated. 


Jurisdiction in Public Utility Matters 
July 10, 1945 
Mr. Richard H. Larson, Chairman, Nebraska State Railway Commission 
You say: 


“We have docketed Application 16266 of the Nebraska 
Power Company for authority to issue and sell its Serial Notes 
in the principal amount of $7,000,000 and to issue and 
pledge as collateral for security for said Notes, its Bonds in 
principal amount of $7,000,000 and has set said matter for 
public hearing in the Commission Hearing Room at Lincoln, 
at 10:00 o’clock A.M., July 11, 1945. 


“We are today in receipt of a formal filing of a memoran- 
dum brief challenging the jurisdiction of this Commission to 
hear and dispose of the case, on the grounds that the Nebraska 
Power Company is a Maine Corporation not domesticated in 
Nebraska, but doing business in Nebraska, and therefore a 
foreign corporation, over which this Commission has no such 
control. 


“May we have the benefit of your official opinion before 
the matter is submitted on July 11, 1945.” 


We find no decision of our Nebraska Supreme Court directly upon 
the question presented. It turns on the proper interpretation of Art. 7, 
Ch. 75, Rev. St. 1948, which was carried in the 1929 Compiled Statutes 
as Art. 12; Ch.°75. 


We find that an opinion was given by a former Attorney General 
under date, July 2, 1936, holding that the Nebraska State Railway 
Commission, under Sec. 75-1201, Comp. St. 1929, had no jurisdiction 
over security issues of a public service corporation doing business in 
Nebraska, but organized under the laws of another state. 
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Reviewing this opinion, we find that it is grounded upon cases 
which are soundly reasoned and fully support the conclusions reached. 


We find, however, that it is not in accord with opinions previously 
given to the Nebraska State Railway Commission by former attorneys 
general, nor is it in accord with the practice pursued by the Nebraska 
State Railway Commission, both before and after the issuance of the 
opinion. Neither is there any reference made in the opinion to these 
previous opinions, nor the practice of the Commission, 


We therefore deem it necessary further to review this question 
as though it were presented to the Commission for the first time, par- 
ticularly as it appears that there have been changes in the federal law 
and the. question has been ruled differently at different times by this 
cffice, 


It is not strange that these differences have occurred in view of the 
state of the law as it is summarized in 43 Amer. Jur. titled “Public 
Utilities and Services,’’ Sec. 215, p. 714, which is as follows: 


“Whether the issuance of securities by a foreign corporation 
is within the power of a public service commission to approve 
or disapprove depends upon the provisions of the statute from 
which the commission derives its power. In some cases, the 
commission has been held to have such power, and in others, 
not to have such power, A state public service commission has 
no power to control the issuance of securities by an interstate 
public utility carrying on an interstate business, even though 
the utility is incorporated within the state, as this power is 
within the Federal domain of regulation over interstate 
commerce.” 


As originally enacted, the section in question referred only to 
common carriers or public service corporations organized under the 
laws of the State of Nebraska. (Laws, 1909, Ch. 101) The chapter 
was amended and re-enacted in 1923 (Laws, 1923, Ch. 168) so as to 
apply to common carriers or public service corporation doing business 
in the State of Nebraska, which provision is still carried in the statutes. 
See Sec. 75-704, Rev. St. 1948. 


Reference to the 16th Annual Report of the Nebraska State 
Railway Commission discloses that on December 1, 1923, the then At- 
torney General of the State advised the Commission that, since this 
amendment, corporations except those required by federal law to secure 
permission of the Interestate Commerce Commission, should be con- 
trolled in their security issues by the State Railway Commission. 
(p. 421). 


Reference to the 17th Annual Report of the Nebraska State Rail- 
way Commission discloses, also, that on February 1, 1924 an additional 
opinion was given to the State Railway Commission by the then At- 
torney General, which supported and amplified his previous opinion, 
and held that it also applied to holding companies operating in 
Nebraska, (p. 575). 


The holding of the counsel for the Railway Commission is also 
referred to in In Re Nebraska Power Company, 1924 D.P.U.R. 849. 


The opinion of both the Attorney General and of counsel“appear 
to be founded to some extent upon the provisions of Art. X of the 
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Constitution, which is claimed to be self-executing, With this statement 
we cannot agree, but the original wording of the section in question 
and its subsequent amendment, as well as the reasoning of the cases 
cited in the opinion of the attorney general seem to justify the state- 
ment in the American Jurisprudence, that similar statutes have been 
held to apply to corporations doing business in the state where the 
corporation owns the whole or a portion of its property, and where it 
is doing business. 


We may also say that there appear to be sound grounds for regu- 
lating stock issues where the public utility is actively doing business 
and where it owns its property, rather than in the state in which it is 
located and which may have been selected for its organization because 
of its known or supposed favorable laws and policy toward corporations 
which may choose that state for their domicile for its organization. 


It is our understanding that both before and after the issuance of 
the opinion of July 2, 1936, it has been the practice of the Nebraska 
State Railway Commission to assume jurisdiction over security issues 
of foreign corporations doing business in Nebraska where requested 
to do so. Apparently such foreign corporations were not satisfied as 
to the state of the law and preferred to invoke the jurisdiction of the 
Commission as a matter of security to their investors and perhaps to 
satisfy the requirement of potential purchasers thereof. 


. Studies made by Mr. Commissioner Swanson of the Commission, 
have greatly influenced the writer of this opinion in arriving at a 
conclusion. The Commissioner has painstakingly examined the orders 
of the Commission and other contents of the Annual Reports of the 
Commission, and is in the course of preparing an analysis of the 
orders and other contents of these reports, which are not otherwise 
available except by a page by page examination of such reports. His 
conclusion as to the policy of the Commission and its interpretation 
of the act in question, as reflected in the various orders which have 
been made by the Commission as to foreign corporations doing busi- 
ness in Nebraska, are of great value. 


It appears that the Nebraska Power Company has on a number 
of occasions invoked the jurisdiction of the Commission and secured 
its approval of its security issues. 


The question of conflict with federal authorities is not passed on 
here for the reason of time adequately to analyze the federal statute. 
However, the jurisdiction of this court was first invoked. Some articles 
of the Federal Power Act are not applicable where there is a State 
Commission having jurisdiction over the corporations which may seek 
to invoke the jurisdiction of the Federal Power Act over security issues. 
Of course the action of the Federal Power Commission may prove to 
be exclusive even though the State Commission should assume jurisdic- 
tion, but in case the State Commission should denounce its own juris- 
diction, the entire matter would be left for determination by the 
Federal Power Commission, if it should find that its powers over 
security issues were properly invoked. 


Under the circumstances, it would seem to us that the Nebraska 
State Railway Commission should adhere to its settled practice, and 
since its jurisdiction is invoked by a public utility doing business in 
Nebraska, it should assume jurisdiction and pass upon the matters 
presented to it. 
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Liability of Warehouseman— 
Failure to Deliver Grain 


January 5, 1945 


Nebraska State Railway Commission, State House 


You have inquired as to the liability covered by a public grain 
warehouse bond resulting from the failure of the warehouseman to 
deliver stored grain. 


Section 88-208, Revised Statutes of Nebraska 1948, provides that: 


“Upon demand, presentation of any receipts, and payment 
of lawful charges, the grain represented therein, or any part 
thereof, shall be immediately delivered to the owner, or his 
order * **"? 


Section 88-203, Revised Statutes of Nebraska 1943, requires that 
a bond be given before any license is issued to any warehouseman, 
which bond shall run to the State of Nebraska and be for the benefit 
of all persons storing grain in such warehouse. The statute requires 
that the bond be conditioned as follows: 


««* * * Such bonds shall be conditioned upon such ware- 
housemen carrying combustion, fire, lightning, and tornado 
insurance sufficient to cover loss upon all stored grain in such 
warehouse, the delivery of all stored grain or payment of the 
value thereof upon the surrender of the warehouse receipt, 
upon the faithful performance by the warehouseman of all the 
provisions of law relating to the storage of grain by such 
warehouseman, and regulations of the commission relative 
thereto, * 4 =" 


It will be seen that the law specifically requires the delivery of 
stored grain upon demand and the provisions of the bond are required 
to guarantee such delivery. 


The obligation under a warehouseman bond faithfully to perform 
his duties constitutes a contract of indemnity. 67 C. J., page 459, 
Par. 26. 


In the case of First National Bank v. Lincoln Grain Company, 
116 Neb. 809, 212 N. W. 192, the Supreme Court of Nebraska held 
as follows: 


“The terms of the controlling statute heretofore referred 
to impose the clear duty of the warehouseman, licensed there- 
under, to deliver grain, covered by warehouse receipts lawfully 
issued by him, upon presentation of such instruments by the 
hands of a party then entitled to the possession of the grain 
therein described. The terms of the warehouse bond, in effect, 
guarantee the performance of this obligation by the ware- 
houseman and afford indemnity for damages occasioned by 
his default. * **” 


While the statute construed in the above case was not worded 
exactly the same as the present statute, we believe the obligation of 
the warehouseman under each to deliver the stored grain and his lia- 
kility under the bond for non-delivery is the same. 
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Member’s Bond 
January 7, 1946 


Honorable Richard H. Larson, Chairman, Nebraska State Railway 
Commission 


You inquire whether the members of the Railway Commission are 
required to give bond for the balance of their term or whether such 
bond should be made to expire on the 10th day of August, 1946. 


As stated in your letter, the Supreme Court has held that the 
members of the Railway Commission are not included in the constitu- 
tional provision requiring other state officers to give bond. However, 
the 1945 Legislature through L. B. 233 made it the duty of the Board 
of Educational Lands and Funds to determine which officers and em- 
pleyees of the state should furnish bond, where bond is not required 
to be given by any specific statute. Said board has, therefore, adopted 
a rule requiring the members of the State Railway Commission to give 
bond in the sum of $7,500.00. 


Since this bond is not required by statute, it is our opinion that 
it is entirely within the control of the Board of Educational Lands and 
Funds and that said board should, therefore, determine whether the 
bond should be given annually or for the term for which the officer 
is elected. It is our further opinion that said board could properly 
provide that the members of the State Railway Commission be covered 
by the schedule bond of their department. 


Rules and Regulations 
July 16, 1945 


Mr. Richard H. Larson, Chairman, Nebraska State Railway Commission 


You request our official opinion as to the constitutionality of L. B. 
138 enacted by the 58th Session of the Legislature, insofar as it relates 
to the State Railway Commission. In the event we determine that it 
is a valid and legal act, you ask to be advised officially as to the full 
scope and manner of its applicability to the Commission and as to the 
filings thereunder which the Commission will be required to make. 
You ask to be advised specifically whether the Commission will be 
required to file its general orders, resolutions, rules, etc. under some 
fifteen separate headings which you have listed, and which include (1) 
railroads, (2) street railways, (3) telephone companies, (4) express 
companies, (5) telegraph companies, (6) pullman companies, (7) 
motor trucks and automobiles, common and contract carriers, (8) 
electric transmission lines, (9) public grain warehouses, (10) public 
storage warehouses, (11) farm storage of grain, (12) issuance of se- 
curities by public utilities, (13) liquid fuel tractors, (14) pipe line 
companies, and (15) orders of the Commission in multitudinous cases 
in which the Commission has interpreted and applied the state law to 
specific controversies. 


I 
We believe that L. B. 138 is a constitutional enactment. Examination 
of the Legislative Journal of the fifty-eighth session reveals that it was 
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passed in conformity with the constitutional requirements. Further- 
more, we find no constitutional limitation on the legislature forbidding 
it to enact legislation of this kind. 


II 


We believe that the act applies to the State Railway Commission. 
Sec. 20, Art. IV of the Constitution provides: “The powers and duties 
of such commission shall include the regulation of rates, service and 
general control of common carriers as the Legislature may provide 
by law.” 


The constitutional provision creating the Railway Commission 
contemplates legislative action prescribing the powers and duties of 
the Commission, and the Legislature has exercised its authority in 
this respect on frequent occasions. The definition of “agency”? con- 
tained in L. B. 188 appears to us to include the Commission, although 
it specifically excludes the courts and the Legislature. The Commission 
is primarily an administrative office, although it performs many legis- 
lative and judicial functions, 


il 


As to whether or not the State Railway Commission will be re- 
quired to file its general orders, resolutions, rules, etc. relating to the 
fifteen specific headings which you list, it is impossible to give you a 
definite and exact answer, which we can be sure will apply properly 
to all cases which have arisen or may arise under each of these head- 
ings. To attempt to do so, would be to invite certain trouble and em- 
barassment, and would add to rather than clarify the confustion and 
uncertainty already existing. 


The decision as to what rules do and what rules do not come 
within the purview of L. B. 138, is one which must ultimately be made 
by the Commission itself in the exercise of sound and reasonable 
discretion. 


The difficulty, of course, arises from the wide scope and varied 
nature of the activities of the Commission. The Commission, while 
essentially an executive and administrative body, performs numerous 
legislative and judicial functions as well, and it is‘often difficult to 
determine whether its rules and orders should be classified as adminis- 
trative or judicial and whether they are of general or special applica- 
tion. Your letter emphasizes this difficulty with great force and clarity. 


Nevertheless, we are making a few general observations which we 
hope the Commission may find helpful in the solution of its problem. 


The answer to your inquiry as to what general orders, rules, reso- 
lutions, etc. are to be included under L. B. 138, depends primarily on 
the interpretation to be placed on the language of the act itself. Sec. 
2 of the act defines “rule” as any ‘written statement of any rule, 
regulation, standard or policy of general application ... designed to 
implement, interpret or make specific the law enforced or administered 
by it, or governing its organization or procedure, but not including 
regulations concerning the internal management of the agency not 
affecting private rights or interests.” 


The act requires that certified copies of such rules, printed, typed 
or mimeographed on legal size paper, shall forthwith be filed in the 
office of the Secretary of State. The act further requires that such 
rules shall be published in such manner as the agency shall deem 
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shall best bring them to the attention of the persons affected thereby, 
and that each agency shall periodically compile and print, type or 
raimeograph all rules adopted by it and remaining in effect, and copies 
shall be made available to all interested persons on request, either free 
or at a price not to exceed cost of publication and mailing. Finally, 
tie act provides that “no rule shall be effective unless filed with the 
Secretary of State as herein required.”” Such is a summary of the pro- 
visions of the act which we deem pertinent to this inquiry. 


Before atterapting to interpret the language of this act as it 
applies to the State Railway Commission, we call attention to certain 
elementary rules of statutory construction which have been announced 
from time to time by our Supreme Court. Perhaps the most funda- 
mental rule is that the legislative intent should be ascertained, if pos- 
sible, and should be given effect. Hansen v. Dakota County, 135 Neb. 
582, 283 N. W. 217. In determining the intent of the Legislature, the 
statute should be considered as a whole, its object and purposes should 
be taken into account, and the real intent of the Legislature should 
prevail over the literal sense of the language used in the statute. State 
ex rel. Davis v. Farmers State Bank, 112 Neb. 597, 200 N. W. 
173; Grand v. Houston, 45 Neb. 813, 64 N. W. 245; Behrens v. State 
140 Neb. 671, 1 N. W. (2d) 289; Anstine v. State, 187 Neb. 148, 288 
N. W. 525. The consequences that would result should also be taken 
into consideration. Howard v. Jensen, 117 Neb. 102, 219 N. W. 811. 
The strict letter of the law ought not to be followed when such an 
interpretation would lead to an unreasonable or absurd construction. 
Parket v. Nothomb, 65 Neb. 315, 93 N. W. 851; In re Glover’s Estate, 
104 Neb. 151, 175 N. W. 1017. Furthermore, the act should be consid- 
ered in relation to other enactments of legislature pertaining to the 
same matters. Nebraska District of Evangelical Lutheran Synod v. 
McKelvie, 104 Neb. 98, 175 N. W. 531; Morrill v. Bliss, 125 Neb. 97, 
249 N. W. 98; McQuiston v. Griffith, 128 Neb. 260, 258 N W 553. 
The fact, however, that a statute may operate harshly in a particular 
ease does not justify a construction which is contrary to the plain 
intent of the Legislature. Goble v. Simeral, 67 Neb. 276, 93 N. W. 
235; Medow v. Riggert, 1382 Neb. 429, 272 N. W. 238. 


Construing L. B. 138 in the light of these principles, it is quite 
apparent that the legislative intent was to afford to the public and to 
persons having to do with the various governmental agencies, an op- 
portunity to inspect and obtain copies of the rules and regulations 
of such agencies, which might affect their private rights and interests. 
Many of the rules and regulations of such an agency as the State 
Railway Commission, for example, have the force and effect of an act 
of the Legislature itself. It is necessary under our system of govern- 
ment that the public, and particularly those persons whose rights may 
be affected, be apprised of these rules. Such undoubtedly was the 


general purpose of the act. 


We must assume, however, that in passing L. B. 188 the Legis- 
lature did not intend to limit the powers vested in the Railway Com- 
mission by the constitution, or even those powers granted to it by the 
Legislature itself. For example, the constitution imposes on the Com- 
mission the duty to regulate rates of common carriers. The Legislature 
also has provided a procedure for establishing schedules and classifica- 
tion of rates (85-302, R. S. 1943) and requires the common carriers 
to print and keep available for public inspection the schedules of rates 
and fares under which it operates (75-303, 75-304, R. S. 1943). While 
jn a sense such tariff schedules might be said to be rules of general 
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application, we do not believe that they come within the definition as 
used in the act. Furthermore, there would appear'te be nothing gained 
in the way of informing the public of these rates by filing copies with 
the Secretary of State in view of the statutory requirements that they 
be published by the carrier themselves; and it is inconceivable to us 
that the Legislature should intend that all such tariff regulations should 
be annulled and abrogated if not filed with the Secretary of State. 
We are of the opinion, therefore, that such tariff schedules and regula- 
tions are not included under L. B. 1388. 


Furthermore, the Commission in the exercise of its administrative, 
as well as of its judicial functions and powers, issues numerous orders, 
regulations, certificates, etc. which, while perhaps following precedent 
er conforming to a general routine, are intended to apply only to the 
specific case or matter before the Commission at the time, and are 
not a general application. It would be almost physically impossible to 
compile and type, print or mimeograph all such orders, rules and 
regulations on legal size paper for filing, or make them available for 
public distribution. They are not, in our opinion, “of general applica- 
tion,” and need not be included. 


To come within the definition of L. B. 188, the rule must be: 


1. Of general application; that is, it must apply to all 
members of the public coming in its purview; 


2. It must be designed to implement, interpret or make 
specific. the law enforced or administered by the Commission, 
or governing its organization or procedure. 


Rules of special or local application are to be excluded. So also 
are all rules and regulations which do not relate to the organization 
of the Commission or its procedure, and which are not designed to 
‘implement, interpret or make specific the law enforced or administered 
by it.” Furthermore, rules and regulations concerning the internal 
management of the Commission, and which do not affect the private 
rights and interests of the members of the general public are not 
included. 


The Legislature has in the past authorized and empowered the 
Railway Commission to make and adopt rules and regulations for the 
government of its activities. Sec. 75-107, R. S. 1943, empowers it “to 
make all needful rules and regulations for the government of its pro- 
ceedings.”” Sec. 75-109 also empowers it to “adopt rules and regula- 
tions to govern its proceedings, the mode and manner of conducting 
investigations and hearings of railroad companies, common carriers, 
and other persons before it,” etc. Sec. 75-225 authorizes the Commis- 
sion to establish “such just and reasonable rules, regulations and re- 
quirements, to be observed by the (motor) carriers so classified or 
grouped, as the commission deems necessary or desirable .. , ,” ete. 
Sec. 88-213 makes it the duty of the Commission ‘“‘to make and promul- 
gete rules and regulations to aid in the administration” of the law 
governing public grain warehouses, and Sec. 88-302 grants it “full 
authority to prescribe such rules and regulations as are deemed nec- 
essary to carry out the provisions” of the law governing warehousing 
of grain on farms. The rules and regulations of general application 
adopted by the Commission pursuant to any of the above mentioned 
statutes should, we believe, be included. 


Where reference is made in the rules to standard technical works 
or tables or other books, tables or documents already in printed form 
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and readily available to the public, or where such books, tables’ or 
documents are incorporated by references into the rules, we do not 
deem it necessary that such books, tables or documents be printed, 
typed or mimeographed on legal size paper and filed with the Secretary 
of State, or indeed, that they be filed in any form. A rule, for example, 
hat certain proceedings before the Commission should be conducted in 
accordance with ‘‘Roberts’ Rules of Order,” would not require the filing 
of, a copy of “Roberts’ Rules of Order’’ with the Secretary of State. 


DEPARTMENT OF AERONAUTICS 
Aid Privately Owned Airports 


December 28, 1945 
Department of Aeronautics 


We have your recent inquiry on (1) “‘whether expenditures in 
any amount can be made from the aviation fund to aid privately 
owned airports in any manner” and (2) “whether the Nebraska Aero- 
nautics Commission would have any recourse if it entered into an 
agreement with a municipality, whereby the municipality agrees to 
operate and maintain an airport on a site in exchange for financial 
aid for its development by the Commission, and fails to do so.” 


To furnish state funds to aid privately owned airports would be 
in direct violation of Sec. 3, Art. XIII of the Constitution of the State 
of Nebraska, which specifically prohibits the expenditure of public 
funds for private purposes. See also Oxnard Beet Sugar Co. v. State, 
73 Neb. 57, 105 N. W. 716. 


As to the second proposition Sec. 3-119, R. S. Supp., 1945, provides 
that the Department of Aeronautics “may render assistance in the 
acquisition, development, operation or maintenance of airports owned, 
controlled or operated, or to be owned, controlled or operated by muni- 
cipalities in this state, out of appropriations made by the Legislature 
for that purpose.” Sec. 3-120 gives the department authority to enter 
into contracts necessary to the execution of the powers granted by the 
act. Sec. 3-221 states: “All powers, rights and authority granted to 
any municipality in this act may be exercised and enjoyed by two or 
more municipalities, or by this state and one or more municipalities 
therein, acting jointly, * * * ”? Sec. 3-232 provides that specific perform- 
ance of the provisions of any joint agreement entered into under this 
act may be enforced as against any party thereto by the other party or 
parties thereto. 


The statute authorizes the department to contract with munici- 
palities; under these circumstances the state would have authority 
to enter into agreements with municipalities in which funds allotted by 
the department to such municipalities would be returned to the state 
in the event the terms and conditions of the contract and agreement 
were not carried into effect, or the state could maintain an action in 
specific performance to require the municipality to carry out the terms 
of the agreement. 
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Airport Zoning 
March 16, 1946 


Department of Aeronautics 


We have your recent letter in which you ask ‘whether the 
approaches to privately owned airports within or without the limits 
of any city can be protectively zoned.” 


Sec. 3-301, R. S. Supp. 1945, in defining various terms mentioned 
in said act, states: 


“(1) ‘Airport’ means any area of land or water designed 
and set aside for the landing and taking-off of aircraft and 
utilized or to be utilized in the interest of the public for such 
purposes;” 


Sec. 3-302, R. S. Supp. 1945, states in part: 


“Tt is hereby found that an airport hazard endangers 
the lives and property of the users of an airport and occupants 
of land in its vicinity and also, if of the obstruction type, 
in effect reduces the size of the area available for the landing, 
taking-off and maneuvering off aircraft, thus tending to 
destroy or impair the utility of the airport and the public 
investment therein, * * os 


The last sentence in this same section states: 


“Tt is further declared that both the prevention of the 
creation or establishment of airport hazards and the elimina- 
tion, removal, alteration, mitigation, or marking and lighting 
of existing airport hazards are public purposes for which 
political subdivisions may raise and expend public funds and 
acquire land or property interests therein.” 


The wording of these various definitions and provisions seems to 
indicate that the statute has reference only to publicly owned air- 
ports. The last paragraph of Sec. 3-302, R. S. Supp. 1945, above 
‘quoted, could have reference only to publicly owned airports, because 
it would be contrary to our constitution to expend public funds on a 
privately owned airport. 


This particular chapter, that is, Chapt. 3, Art. 3, R. S. Supp. 1945, 
was taken from the Model Airport Zoning Act, and although the inter- 
pretation of such act by those responsible for its creation is not con- 
trolling, we quote from such interpretation only to give you the 
thoughts of those who are responsible for writing the act. Such inter- 
precaution is, in part: 


“The attached Model Airport Zoning Act is a proposed 
State act to empower municipalities and other political sub- 
divisions of the State to promulgate, administer and enforce 
under the State police power, airport zoning regulations limit- 
ing the height of structures and objects of natural growth 
and otherwise regulating the use of property in the vicinity of 
public airports, * * * ” 


It is therefore our opinion that private airports cannot be 
zoned, either within or without municipal corporations, 
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Federal Funds— 
Supervision and Allocation 


April 8, 1946 
Mr. I. V. Packard, Director, Department of Aeronautics 
You write as follows: 


“A Federal Airport Act, authorizing the appropriation of 
$500,000,000 covering seven year period for the development 
of airports, was reported out of a Conference Committee on 
March 28, 1946. 


“This bill authorizes the channelling of funds to any 
public agency (municipalities, counties, states, etc.,) with the 
following reservation: 


‘Nothing in this Act shall authorize the submission 
of a project application by any municipality or other 
public agency which is subject to the law of any 
state if the submission of such project application by 
such municipality or other public agency is prohibited 
by the law of such state’. 


“Inasmuch as the duties of the Nebraska Aeronautics 
Commission, as established by the last legislature, included 
(a) to supervise and direct the allocation of state and federal 
funds to be spent for the construction and maintenance of 
airports; and (b) to designate the location and site of airports, 
it is requested that your office furnish us with an opinion on 
‘whether federal funds for airport construction would have 
to be channelled through the state’.”’ 


You call attention to the provisions of Section 3, Chapter 5, Laws 
of Nebraska, 1945, which imposes on the Nebraska Aeronautics Com- 
mission the specific duty of supervising and directing the allocation 
of state and federal funds to be spent for the construction or main- 
tenance of airports and to designate the locations and sites of airports. 
In order that the Commission may exercise this power it would seem 
necessary that the federal funds be channelled through some agency 
which is subject to its direction and supervision and this would 
necessarily be some state agency. It is our opinion, therefore, that 
federal funds for airport construction would have to be channelled 
through the state so as to permit supervision and allocation of the 
funds by the Commission. 


_ Replacement of Aircraft 


August 11, 1945 
Mr. Paul Kitrell, Director, Department of Aeronautics 
You inquire: 


“Will you please give this Department your opiniuu as tu 
the amount of funds available to the Department of Aero- 
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nautics for the replacement of aircraft as provided by Legis- 
lative Bill 71 passed by the 1945 session of the Legislature, 
assuming the unexpended balance in Auditor account No. 368 
is $15,614.71?” 


Section 28 of L. B. 71 contains the following provision: 


“Replacement, aircraft; reappropriate unexpended balance 
on hand as of June 380, 1945, in Auditor account No. 368, then 
appropriate, Not to exceed: 2.2i.20cn en he et $30,000.00.” 


Your letter implies the following question: How should this 
provision of the act be construed? Did the Legislature appropriate the 
unexpended balance of $15,614.71 plus $14,385.29 more, so as to make 
a total appropriation of $30,000.00, or did it appropriate the unex- 
pended balance of $15,614.71 plus $30,000.00, making a total appro- 
priation of $45,614.71 for replacement of aircraft? 


To determine the legislative intent, we are required to give to 
the language employed its commonly accepted meaning as understood 
in the every-day transactions of life unless some special or different 
meaning is indicated. Interpreting the statutory provision in accord- 
ance with this rule, we conclude that the Legislature intended: first, to 
appropriate the unexpended balance of $15,614.71, and then, in addition, 
to appropriate the sum of not to exceed $30,000.00, making a total 
appropriation for replacement of aircraft of $45,614.71. 


In addition to the fact that this appears to us to be the plain and 
natural meaning of the language of the statute, our opinion is 
strengthened by a comparison of the provision above quoted with a 
provision in Section 16 of the same act, which reads: 


“Maintenance, reappropriate unexpended balance on hand 
as of June 30, 1945, and a sufficient amount so as to make the 
total amount appropriated not to exceed ~.......-.-.....-- $8,400.00” 


In the provision of Section 16 of the act, last above quoted, the 
Legislature made it clear that the unappropriated balance was to be 
included as a part of the $8,400.00 appropriated. Had it intended the 
same to be true in the case of replacement of aircraft, it would un- 
doubtedly have used similar language to express its intention. The 
fact that it did not indicates to us a different intent. 


Rules and Regulations 


August 28, i945 
Hon, Frank Marsh, Secretary of State 


You submit a copy of the rules of the Department of Aeronautics, 
which has been filed in your office in compliance with Chapter 255 
(L. B. 138), Laws of Nebraska 1945, and inquire if it meets the 
requirements of that law. 


The copy of the rules which you submit reads as follows: 


“All rules and regulations promulgated by the Civil Aero- 
nautics Board and Civil Aeronautics Administration, pertaining 
to and regulating flying which are now in effect or may be 
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hereafter promulgated by said bodies, are hereby adopted 
by reference and established as rules and regulations of the 
Department of Aeronautics of the State of Nebraska.” 


In our opinion, this is not a sufficient compliance with Chapter 
255, Laws of 1945. We do not regard the filing of a mere reference 
to rules and regulations which now are, or may hereafter be, adopted 
by bodies other than the one purporting to file its rules as the 
equivalent of filing the rules themselves, which is what the law 
requires, 


It is true that in a former opinion of this department relative to 
L. B. 138 the view was expressed that where reference is made in 
the rules to standard technical works or tables or other books, tables 
or documents already in printed form and readily available to the 
public, or where such books, tables or documents are incorporated by 
reference into the rules, we do not deem it necessary that they be 
copied or filed with the Secretary of State. In stating this view, we 
had in mind such works as standard life expectancy tables, codes of 
engineering practice, such as the National Electric Safety Code adopted 
by the National Bureau of Standards, and similar technical works 
generally recognized by the several professions as standard and authori- 
tative in their respective fields, Our thought was, and is, that such 
book or table is not in and of itself a rule of a department, but if a 
department sees fit to adopt a rule requiring a certain practice under 
its jurisdiction to conform to the standards set out in such book or 
table it is only necessary to file the rule itself with the Secretary of 
State and not also file a copy of the book of tables referred to in the 
rule. To this view we still adhere. 


In the present case, however, the Department of Aeronautics is, 
in effect, delegating its power to makes rules to the Civil Aeronautics 
Board and Civil Aeronautics Administration and is attempting to adopt 
and file by reference, not only the rules of these bodies now in force, 
but such as may hereafter be promulgated. This is quite different, 
in our opinion, from the adoption of a rule requiring certain specific 
practices to conform to some recognized, standard authority which is 
well known and readily accessible to the public and to persons affected 
thereby. The rules of the Civil Aeronautice Board and of the Civil 
Aeronautics Commission, either now existing or which may hereafter 
be promulgated, do not fall within our definition of standard technical 
works or tables. 


We note your suggestion that the filing of all the rules adopted 
by the federal agencies above mentioned would require the filing of 
a vast quantity of material the greater part of which would not be 
pertinent. In such case, we respectfully suggest that the Department 
of Aeronautics adopt and file only such rules as are pertinent. 


AIR LINES 


Jurisdiction of Railway Commission 
June 20, 1946 
Nebraska State Railway Commission 


You have inquired as to whether or not you have jurisdiction over 
the issuance of certificates of public convenience and necessity for air 
lines operating within the State of Nebraska. 
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Upon this subject Sec. 20, Article IV of the Constitution of 
Nebraska provides as follows: 


« # * * The powers and duties of such commission shall 
include the regulation of rates, service and general control of 
common carriers as the Legislature may provide by law. But, 
in the absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated in 
this provision.’’ 


Sec. 75-201, Revised Statutes 1943, reads as follows: 


“The State Railway Commission shall have the power to 
regulate the rates and services of, and to exercise a general 
control over, all railroads, express companies, car companies, 
sleeping car companies, freight and freight-line companies, 
and all other common carriers engaged in the transportation 
of freight or passengers within this state.” 


The term “common carriers” is defined in Sec. 75-301, Revised 
Statutes 1943, as follows: 


“« * * * The term ‘common carriers’ as used in said sec- 
tions shall be taken to include all corporations, companies, 
individuals and association of individuals, their lessees or 
receivers appointed by any court whatsoever, that may now or 
hereafter own, operate, manage or control any railroad, 
interurban or street railway line, operated either by steam or 
electricity or any other motive power, or part thereof, or any 
express company, car company, sleeping car company, freight 
and freight line company, telegraph and telephone companies, 
and any other carrier engaged in the transmission of messages 
or transportation of passengers or freight for hire.” 


While under the above-mentioned constitutional provision the 
Legislature would have the power to regulate, by statute, the manner 
in which the Nebraska State Railway Commission could exercise its 
jurisdiction, the Commission has very broad powers of regulation over 
all common carriers which it may exercise without legislation. In the 
ease of In re Lincoln Traction Company, 103 Neb. 229, 171 N. W. 
192, the Supreme Court of Nebraska, in commenting upon the extent 
of this power, said: 


“Unless there has been specific legislation that might limit 
or affect this power given to the commission, it would seem that 
the people have given this commission all the control over 
common carriers that they themselves could exercise.” 


We find no other enactment of the Legislature which affects 
in any way the supervision of air-line common carriers by the Railway 
Commission, and it is our opinion that the Commission may require 
such carriers to obtain a certificate of convenience and necessity from 
it before engaging in the business. The Railway Commission also has 
jurisdiction over the regulation of rates, service and general control 
of air-line common carriers, 


It should be noted that Article I, Chapter 3, Revised Statutes 
Supplement 1945, provides for a Department of Aeronautics which 
is given general supervision over aeronautics. A study of this article 
reveals that there is no necessary conflict between the duties imposed 
upon this departraent and the Railway Commission. There is a possi- 
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bility that if they work entirely apart there may result an unnecessary 
variance in safety and possibly other regulations affecting common- 
carrier airplanes and others which are not common carriers. As to 
common carriers, the constitutional power exercised by the Railway 
Commission would, no doubt, be dominant. However, an avoidance 
of conflicting rules and regulations would promote the best interests 
of the public and the orderly development of aeronautics and com- 
merce by air. There is no legal obstacle to cooperation. Sec. 3-148, 
Revised Statutes Supplement 1945, permits the Department of Aero- 
nautics to engage in all of its activities jointly with the United States, 
with other states and with municipalities or other agencies of this 
state. Sec. 3-122, Revised Statutes Supplement 1945, makes it the 
duty of the Railway Commission to notify the Department of Aero- 
nautics of the time and place of all hearings to be held before the 
Commission with respect to intrastate carriers operating aircraft. 


DEPARTMENT OF AGRICULTURE 
Seeds—Inspection 


: May 22, 1946 
Department of Agriculture and Inspection 


In your recent letter you request information pertaining to inter- 
pretation of Chapt. 237 of the Session Laws of 1945, commonly known 
as “The Nebraska Seed Law’’, and particularly whether such seed law 
applies to wholesalers who label seeds and sell the same to the retailer 
but not directly to the farmer for sowing purposes. 


Sec. 3 (1) (i) provides: 


“Each container of agricultural or vegetable seed, which 
is sold, offered for sale or exposed for sale within this state 
for sowing purposes, shall bear thereon or have attached 
thereto in a conspicuous place a printed label or tag in the 
English language, giving the following information: 


“(1) For agricultural seed: 


“‘(i) The name and address of the person who labeled 
said seed or who sells, offers or exposes said seed for sale 
within this state. No tag or label shall be affixed to any 
package or container of agricultural seed or mixture thereof, 
unless the same has been approved by the Department of 
Agriculture and Inspection.’’ 


Sec. 4 of this act provides that no person shall sell, offer for 
sale, or expose for sale any agricultural or vegetable seed within this 
state if the same is not labeled in accordance with the provisions of 
this act or having a false or misleading labeling, and Sec. 11 provides 
the penalty for violation of the provisions of the act. 


First of all, the act provides that no tag or label be affixed to any 
package or container of agricultural seed or mixture unless the same 
has been approved by the Department of Agriculture and Inspection. 
Therefore, the wholesaler who labels such seed and sells only to the 
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retailer must have had such seed inspected by the Department of Agri- 
culture and Inspection before labels are placed thereon. 


Our courts have held it to be a rule of interpretation, universally 
accepted, that in giving construction to a statute the court will con- 
sider its policy and the mischief to be remedied and give the act such 
an interpretation as appears best calculated to advance its object by 
effectuating the design of the legislature (Gran v. Houston, 45 Neb. 
818, 64 N. W. 245). There is little question but that it was the pur- 
pose of the legislature to prevent the spread of noxious weeds as 
defined within the act itself, and the act should be interpreted to include 
all individuals who offer seeds for sale, for seeds would not be offered 
for sale if they were not intended for sowing purposes, and this would 
include wholesalers as well as retailers. 


Sec. 8 provides: 


“The duty of enforcing this act and carrying out its 
provisions and requirements shall be vested in the Director 
of the Department of Agriculture and Inspection. It shall be 
the duty of such officer, who may act through his authorized 
agents: 


“(1) To sample, inspect, make analysis of, and test 
agricultural and vegetable seed transported, sold, offered or 
exposed for sale within this state for sowing purposes, at such 
time and place and to such extent as he may deem necessary 
to determine whether said agricultural or vegetable seed are 
in compliance with the provisions of this act, and to notify 
promptly the person who transported, sold, offered or exposed 
the seed for sale, of any violation; * * * 


This is a penal statute, and, as such, subject to strict construction. 
It is our opinion that in such construction the court will consider the 
evil sought to be prevented and ascertain and give effect to the legisla- 
tive intent. It is our opinion that the intention of the legislature was 
to prevent the spread of noxious weeds, and in order to prevent such 
spread the legislature has set forth certain requirements within the act 
which all persons dealing in seeds must comply with, and this is true 
whether such seeds are distributed by a wholesaler or by a retailer. 


FOODS 
Contaminated Food 


February 138, 1945 
Rufus M. Howard, Director, Department of Agriculture and Inspection 


In your recent letter you request our advice as to the procedure 
to be followed in the disposition of contaminated food. 


Sec.81-213, R. S. 1948, provides as follows: 


“Any article of food which is adulterated or misbranded 
within the meaning of sections 81-205 to 81-207, and which 
is sold, offered for sale or delivered within this state, shall be 
liable to be proceeded against where the same is found and 
seized for confiscation by a process of libel for condemnation. 


If such article is condemned as being adulterated, misbranded, 
or of a poisonous or deleterious character, within the meaning 
of said sections, the same shall be disposed of by destruction 
or sale as the court may direct. The proceeds thereof, if 
sold, less the legal costs and charges, shall be paid into the 
treasury of this state, and such goods shall not be sold in any 
jurisdiction contrary to the provisions of sections 81-203 to 
81-215 or the laws of that jurisdiction. Any libel proceeding 
or proceeding in rem, under the provisions of this section, 
may be joined with any criminal prosecution in personam, or 
may be prosecuted separately.” 


This statute authorizes the state to proceed directly against the 
contaminated food and where the same is not being sold or offered 
for sale, the action would be against the quantity of merchandise, or 
an action “in rem.” 


The court in passing judgment would fix the method of disposal, 
and in case the damaged goods could be used for other purposes than 
for food, they may be ordered sold and the net proceeds, after the 
payment of court costs, shall be paid to the state treasurer. 


Revocation of License 


June 17, 1946 
Mr. Henry Obbink, Chief, Bureau of Dairy and Foods 


You inquire whether or not you have authority to revoke the 
license of a cream buyer for violation of the Fair Practice Act (Sec. 
59-1001, R. S. 1948), and, if so, what procedure should be followed 
in revoking such license. 


Sec. 81-247, R. S. 1948, provides that, “One of the written condi- 
tions set forth in all applications for such permits (licenses to cream 
buyers) shall be that neither the buyer, principal or agent, as the case 
may be, will indulge in any unfair business practices, fraudulent or 
illegal act; etc. 


Sec. 81-239, R. S. 1948, provides that the chief of the Bureau of 
Dairies, Foods and Drugs may ” * * * recall, cancel and revoke any 
such grader’s license issued to any person who has violated the terms 
thereof, or who has failed to comply with any requirement of sections 
81-229 to 81-267, or refuses or fails to obey its lawful request or 
direction, or who makes a false test; * * * .” There is also a pro- 
vision for placing violators on probation for six months. 


Sec. 81-244, R. S, 1948, authorizes the chief of the Bureau of 
Dairies, Foods and Drugs to make investigation as to alleged viola- 
tions and illegal practices, to issue subpoenas for witnesses and the 
production of books and records, and to examine persons under oath 
concerning unlawful operations of creameries and factories, and of 
persons engaged in the dairy industry. 
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Permits or licenses must be renewed annually. Secs. 81-245, 
81-246, R. S. 1948. 


It is my opinion that the chief of the Bureau of Dairies, Foods 
and Drugs has authority to revoke the license of a cream buyer who is 
guilty of violating Sec. 59-1001, R. S. 1943, relating to unfair methods 
of competition in the dairy industry. 


The statutes do not provide the procedure for cancellation or 
revocation of the license of a cream buyer. Obviously, however, the 
licensee should be given an opportunity to be heard and to refute the 
charges made against him. 


I suggest that when complaints have been made against a licensee, 
or evidence presented to the chief of the bureau, which appear to 
justify revocation of the license, that the chief fix a time and place 
for hearing such matter, and that the licensee be notified by registered 
mail or personal notice of the day, hour, and place of such hearing 
so that he may have an opportunity to be present and defend him- 
self. The date should be fixed to allow the licensee a reasonable time 
in which to prepare his defense and be present. Ordinarily ten to thirty 
days should be sufficient. The notice should include a statement of the 
charges. 


Upon hearing of the matter, the evidence of the unlawful conduct 
of the licensee should first be presented and he should then be given an 
opportunity to produce whatever evidence or make whatever statements 
to the contrary he may see fit. 


LIVESTOCK 


Bangs Disease 
August 8, 1946 
Mr. J. R. Snyder, Chief, Nebraska Bureau of Animal Industry 


You state that in 1945 the legislature passed a new act for the 
control and eradication of Bang’s disease and repealed the former act, 
and that your department has followed the new act since it went 
into effect and has adopted rules and regulations in conformity 
with it. 

The federal Bureau of Animal Industry, which works in coopera- 
tion with the state bureau, continues to use the old forms and follow 
the regulations which were in force under the old state law, now re- 
pealed. The federal bureau pays one half of the indemnity for animals 
destroyed under this law and the state pays the other half, but the 
federal bureau refuses to pay anything unless and until the state has 
paid its one half. 

As a result of the failure or refusal of the federal bureau to 
recognize and conform to the procedure set up by the 1945 Nebraska 


Act (Chap. 131, Laws of Neb. 1945) the testing and destroying of 
cattle is not done in complete accordance with the provisions of our 
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new state law. You state that this is in no way the fault of the cattle 
owners who have all acted in good faith and submitted their herds for 
test on the assumption that they were being tested and handled in 
strict conformity to law and to the rules and regulations of the 
bureau. 


You request our opinion as follows: 


“JT would now like your opinion as to my authority to 
pay the state’s share of indemnity thereby fulfilling the obliga- 
tion of the State of Nebraska and this department to these 
cattle owners. Furthermore I would appreciate your opinion 
as to what we can expect of the federal government discharg- 
ing their obligation with reference to reactors which have been 
disclosed by tests applied by federal employees of the U. S. 
Department of Agriculture, Bureau of Animal Industry, also 
reactors which have been disclosed by the Nebraska Bureau of 
Animal Industry employees since the law went into effect and 
put into operation on September 17, 1945. Also future testing 
which may disclose reactors under the state and federal 
cooperative agreement and memorandum of understanding 
which is in effect at this time.” 


Under the circumstances stated in your letter, it is my opinion 
that you not only have authority to pay the state’s share of this 
indemnity, but that it is the duty of the State of Nebraska to do so. 
It appears that the cattle owners have acted in entire good faith in the 
matter and any failure to comply with the strict requirements of the 
present law is due entirely to the failure and refusal of the federal 
authorities to cooperate as they have agreed to do. 


I note from the copy of the memorandum of agreement of Febru- 
ary 21, 1935, which you have submitted, that the federal Bureau of 
Animal Industry agreed (paragraph A5): 


“To pay indemnity for cattle slaughtered on account of 
reacting to the blood test for Bang’s disease, in accordance 
with the regulations of the United States Department of Agri- 
culture.” 


The language is clear and specific as to the obligation assumed by the 
federal Bureau of Animal Industry to pay indemnity for cattle 
destroyed under tests applied by their own employees or by employees of 
the state in cooperation with the federal burau. Both the state and 
the federal bureau have agreed to cooperate (Agreement, paragraph 
C1), and arbitrary refusal of the federal bureau to pay indemnity 
for slaughtered cattle destroyed by order of the state and federal 
departments would appear to be a violation of the letter and_ spirit 
of the agreement. There should be no reason to doubt that the federal 
bureau will coonerate and perform its obligations under the agreement. 


The state bureau is bound to follow the law of 1945, and has no 
authority to follow the old law which was repealed when the new law 
was enacted. If the federal bureau is going to cooperate with the 
state bureau it must cooperate under the new state law as the state 
bureau has no other authority under which to operate. The refusal 
of the federal bureau to use the new forms and follow the regulations 
required by the new law must be regarded as a lack of cooperation on 
the part of the federal bureau and should be corrected if it would 
observe the terms of its agreement. 
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Livestock Brands 
March 5, 1945 


Honorable Arthur Carmody, State Senator, State House 


You inquire whether a livestock brand is a property right and if it 
can be cancelled without notice by registered mail. 


Section 54-108, Rev. St. 1948, expressly provides that any brand 
record, as provided by Section 54-104, shall be the property of the 
person causing such record to be made and shall be subject to sale, 
assignment, transfer, devise and descent as personal property. How- 
ever, the rights acquired from a recorded brand are purely statutory 
and are based upon a compliance with the statutory provisions regu- 
lating the same. 


Two sections of our statute provide for the forfeiture of livestock 
brands upon failure to pay certain fees. Section 54-104 provides for a 
renewal period on or before January 1, 1948, and every five years 
thereafter. Said section requires the Secretary of State to notify every 
owner of a recorded brand ninety days prior to such renewal period 
and requires the payment of a renewal fee of $1.00. If such fee is not 
paid by March 1 of the renewal year, such brand shall become forfeited. 
This section does not specify the form of notice, but no doubt it con- 
iemplates the mailing of a regular letter through the United States 
mail. 


Section 54-113 authorizes the Secretary of State to make an 
assessment of $1.00 on every brand of record January 1, 1943, and 
thereafter every five years, if, in his discretion, it seems necessary for 
the purpose of revising brand and mark records and for assistance in 
the carrying out of the provisions of Sections 54-101 to 54-128. This 
section provides for the forfeiture of the brand if the owner shall fail 
to pay such assessment within six months after being notified. 


You have attached a copy of L. B. No. 356, whereby you amend 
said section by requiring a further notice of thirty days by registered 
mail after the expiration of the first six-months’ notice. 


With reference to Section 54-104, we believe that the rights 
acquired expire at the end of the renewal period unless the renewal fee 
is paid and that the statute itself is notice of said expiration. There- 
fore, a forfeiture may be had of the rights under such recorded brand 


without notice. 


With reference to the assessment provided for by Section 54-113, 
this may or may not be made in the discretion of the Secretary of 
State. Therefore, the statute cannot constitute notice and we believe 
that a requirement of notice by registered mail as contained in L. B. 
No. 356 should be had. 


March 5, i945 
Honorable Arthur Carmody, State Senator, State House 


You inquire whether the Nebraska Brand Committee is authorized 
to collect fees for the inspection of unbranded cattle sold at livestock 
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sales rings within the brand area of the State of Nebraska when such 
livestock sales rings are not registered under the Packers and Stock- 
yards Act. 


The Nebraska Brand Committee has been operating under an 
authorization issued under the provisions of Title 7, Paragraph 217a, 
U.S. C. A., which provides in part as follows: 


“The Secretary may, upon written application made to 
him, and if he deems it necessary, authorize the charging and 
collection, at any stockyard subject to the provisions of this 
chapter, by any department or agency of any State in which 
branding or marking or both branding and marking livestock 
as a means of establishing ownership prevails by custom or 
statute, or by a duly organized livestock association of any 
such State, of a reasonable and non-discriminatory fee for the 
inspection of brands, marks, and other identifying character- 
istics of livestock originating in or shipped from such 
State, for the purpose of determining the ownership of such 
livestock.” 


Under this authorization, the Nebraska Brand Committee has 
collected fees for the inspection of unbranded cattle, but such authority 
extends only to stockyards which are subject to the provisions of 
the Packers and Stockyards Act, and would, therefore, not include a 
sales ring which is not registered under the Packers and Stockyards Act. 


Legislative Bill No. 354, which you have submitted, together with 
your request for this opinion, broadens the provisions of our Nebraska 
brand inspection law so as to authorize the collection of the inspection 
fees on all cattle, whether branded or unbranded, and would, there- 
fore, include cattle sold at a livestock sales ring within the brand 
area. This act further will eliminate the need of the Nebraska Brand 
Committee operating under the Packers and Stockyards Act in order 
to collect fees for the inspection of unbranded cattle. 


Livestock Sales Ring 
January 24, 1945 


Dr. J. R. Snyder, Bureau of Animal Industry 


You ask whether or not any part of the $50.00 statutory fee 
received by your department as provided by Sec. 54-1104, Rev. St. Neb. 
1943 for the privilege of operating a live stock sales ring for the 
year beginning August 1st, may be returned by you to the operator 
of the sales ring upon his retirement from the business. 


See. 54-1124, Rev. St. Neb. 1943 provides that this fee shall be 
deposited in the state treasury, and sets forth the purposes for which 
and the manner in which such funds may be withdrawn and disbursed. 
There is no statutory provision for refund, and in the absence of such 
a provision and an appropriation by the Legislature for that purpose, 
you are not authorized to pay back any of the money so received. 
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March 1, 1945 
Dr. J. R. Snyder, Chief, Bureau of Animal Industry 


You state that complaint has been made by a competitor that a 
certain livestock sales ring is not charging the commission for sales 
set out in its application for license filed with the Department of 
Agriculture and Inspection and inquire what your duties are under 
the circumstances. 


Section 54-1104, Rev. St. 1948, provides that in the application 
for license to establish and operate a livestock sales ring the applicant 
shall list the rates and charges for all services to be rendered. There 
is no provision of the statute to the effect that this tariff must be 
followed explicitly, nor providing any penalty for one who does not 
charge the commissions set out on the application. 


Section 54-1106, Rev. St. 1943, sets out the conditions of the bond 
which must be filed by an applicant for a sales ring license and one 
of the conditions is that the operator of the livestock sales ring shall 
pay all money received, less reasonable expenses and agreed commission, 
to the rightful owner or owners of livestock consigned and delivered to 
him for sale. 


Apparently the purpose of requiring a statement of the com- 
missions to be charged is to protect the consignor of livestock from 
exhorbitant charges and so that he will know if he cares to inquire what 
the charges are to be for services to be rendered him by the iivestock 
sales ring. If charges are made greater than those set forth in the 
application it is probable that the consignor could recover such excess 
charges through action upon the bond. 


It is our opinion that after you have received an application upon 
which is set forth the rates and charges, as required by statute, and 
have required the applicant to file a good and sufficient bond that your 
duties, insofar as commissions are concerned, are ended. There is 
no statute giving you authority to require the sales ring to charge the 
full commission set out in its application and there is no penalty 
provided if the operator of the sales ring charges less than the com- 
mission set out in his application. If a sales ring owner should habitu- 
ally try to charge more than the schedule rates and in this way take 
advantage of consignors, the Department of Agriculture and Inspec- 
tion may take this into consideration when the question of renewing 
the license is presented or if an action to revoke the license is started. 


BANKS AND BANKING 


Directors Ownership of Stock 
July 1, 1946 
Department of Banking 
You say: 


“Your opinion as to the legal capacity of a director to 
’ function when all his stock is owned jointly will be appreciated. 
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Section 8-118 revised statutes of Nebraska, 19438 indicates 
that a qualified director must own the required amount of 
capital stock “ . ... in his own name and right’, and, 
“|. shall own and hold in his own name and right’’. 


The section from which you quote reads as follows: 


“A majority of the members of the board of directors of 
any banking corporation transacting business under the pro- 
visions of sections 8-101 to 8-1,109 shall be residents of the 
county wherein such bank is located or of the counties im- 
mediately adjacent thereto. Every director of a commercial 
bank, other than cooperative banks, having a capital of twenty- 
five thousand dollars or less must be the owner of at least 
five hundred dollars of the paid-up capital stock in his own 
name and right, and every director of a commercial bank with 
a capital stock of more than twenty-five thousand dollars 
shall own and hold in his own name and right not less than 
one thousand dollars of paid-up capital stock. The owner- 
ship of five hundred dollars paid-up capital stock of a savings 
bank shall qualify the owner to be elected as a director of 
such bank.” 


This statue is, in our opinion, clear and unambiguous and requires 
no interpretation. 


It is unnecessary in this letter to enter into a legal discussion as to 
what estate the joint owner of the legal title of shares of stock in a 
bank with the right of survivorship may be seized and possessed. What- 
ever that estate may be, it does not amount to such estate as is required 
by the statute, which requires him to own the requisite amount of 
capital stock in his own name and right. 


We are, therefore, emphatically of the opinion that such ownership 
as you describe in your letter would not satisfy the requirement of 
Sec. 8-118, R. S. 1943. 


Officers’ Notes to Bank 


September 4, 1946 
Department of Banking 


You ask our opinion as to the provisions of Sec. 8-149, Revised 
Statutes of 1943, as they apply to an officer of a bank selling to the 
bank notes which he has acquired. 


Your first question is as to whether Sec. 8-149 is violated when 
a bank purchases notes acquired by them and endorsed ‘without 
recourse.” 


The prohibitions in Sec. 8-149 are absolute as to any officer other 
than a director, who is not an officer. As to directors, they may not 
borrow the funds of the bank, nor may any corporation in which an 
officer or any director of the bank is an officer or owner of a controlling 
interest, nor any partnership in which they or any officer may be a 
member, borrow any funds of the bank without having first secured 
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the approval of the board of directors at a meeting thereof to be 
made a matter of record. 


Sec. 62-138, Revised Statutes 1943, being a part of the uniform 
negotiable instruments law, provides as follows: 


“A qualified endorsement constitutes the endorser a mere 
assignor of the title to the instrument. It may be made by 
adding to the endorses’s signature the words “without re- 
course,” or any words of similar import. Such an endorsement 
does not impair the negotiable character of the instrument.” 


It was held in Johnson v. First Trust Co., 125 Neb. 26, 248 N. W. 
815, that the effect of qualified endorsement “without recourse’ is 
twofold. It relieves payee from liability to pay maker’s debt, and 
assigns note to endorsee with negotiability unimpaired. See also Bald- 
win-Heckes Co. v. Kammerlohr, 123 Neb. 317, 242 N. W. 661. 


While the transaction bears the indicia of a sale rather than a 
borrowing from the bank, still it will be observed that the notes which 
are endorsed without recourse and which must be collected by the 
bank set up the relationship of debtor and creditor between the bank 
and the makers of such notes who thus become debtors of the bank 
and from whom the bank must collect the notes. 


It would seem, therefore, as though a transaction such as you 
mention, where the director or bank official is active in the implement 
business or automobile agency or some type of business which accepts 
notes in payment of merchandise sold, would come within the ‘terms of 
Sec. 8-149 since this statute forbids any borrowing, directly or in- 
es Compare State v. Farmers State Bank, 111 Neb. 117, 196 
N. W. 908. 


You further ask us as to the status of the transaction where the 
negotiation includes a signed agreement which provides that a per- 
centage of such note purchased by the bank is placed to the credit of 
the “dealer’s reserve account.” 


You explain what you mean by “dealer’s reserve account” by 
setting out in your letter a typical agreement for the setting up of 
such an account, which is as follows: 


“RESERVE ACCOUNT. As a protection to the Bank 
against losses on notes purchased without recourse under this 
agreement, the Dealer agrees to the establishment of a reserve 
account, The reserve account is to be maintained by deducting 
eodonted % from the net amount of each note purchased, Until 
this agreement is terminated the Bank will, on January 1st 
and July 1st of each year, pay to the Dealer from said reserve 
account such amount thereof in excess of ........ % of the balance 
outstanding on all notes purchased under this agreement, ex- 
cept that the reserve shall not be reduced below $............. i 


It does not seem to us that the transaction is any different 
because of this provision, nor would the setting up of such reserve 
account change the transaction. It seems to us that the transaction 
would none the less be an indirect violation of the statute. Were it 
not for the statute it probably would be lawful. Compare State v. 
Pielsticker, 118 Neb. 419, 225 N. W. 51. 


It seems that the transaction stands condemned under a proper 
construction of the statute, 
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Draft Fee 


August 8, 1945 
Hon. J. F. Peters, Director of Banking 
In your letter of July 23rd you state: 


“It has been brought to our attention that certain corres- 
pondent banks are now advising their country banks that they 
may deduct a “draft fee” of $.10 per $100 on cash letters 
mailed to such country banks for collection. It is our under- 
standing that some correspondent banks are even advising the 
deduction of a fee based on the current postal money orde1 
rate, which would be $.22 per $100.” 


You ask whether the deduction of such a draft fee would be legal 
under the provisions of L. B. 33 passed by the Fifty-eighth Legislature. 


Section 1 of L. B. 33 provides as follows: 


“All checks drawn on any bank or trust company organ- 
ized under the laws of this state shall be cleared at par by the 
bank or trust company on which they are drawn; Provided, 
the foregoing direction shall not be applicable where checks 
are sent to banks or trust companies as special collection 
items,” 


It is our opinion that the practice you mention is a violation 
of the provisions of L. B. 33 above quoted. If we give the language 
of the statute its plain, commonly accepted meaning, we must conclude 
that the phrase “cleared at par’’ requires that checks, except special 
collection items, must be cleared at their nominal or face value, without 
ceduction of any kind by the bank. Such is the commonly accepted 
meaning of the phrase in banking and business usage. See Words and 
Phrases, Permanent-Edition, Vol. 31, p. 47; 46 C. J. 1175; The Rose- 
Belford Printing Company v. The Bank of Montreal, et al., 12 Ont. 
544, 

I am assuming that by “cash letters” you refer to letters contain- 


ing checks as defined by our statutes, sent in the regular course of 
business to be presented to the bank on which drawn. 


June 11, 1946 
Honorable J. F. Peters, Director of Banking 


Referring to the above-entitled case in which District Judge Harry 
D. Landis held that L. B. 33 enacted by the 1945 legislature was uncon- 
stitutional, you present the following questions: 


“Query No. 1. Does the state expect to effect an appeal 
to the Nebraska Supreme Court seeking a reversal of the 
decision of Judge Landis in this case? 


“Query No. 2. If such an appeal is to be perfected, what 
in your opinion is the status of the Nebraska state banks? 
Would they be safe in charging ‘exchange’ or a ‘draft fee’ dur- 
ing the time the appeal is pending? 
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“Query No. 3. In case the Supreme Court reverses the 
decision of the lower court, would a bank that has charged 
‘exchange’ or ‘draft fee’ during the interim between the two 
SS aa be subject to the penalties provided for under L. B. 


1. The defendant has taken an appeal of this case to the Supreme 
rl of Nebraska and is seeking a reversal of the decision of Judge 
andis. 


2. The decision of the district judge has no effect outside the 
imits of his own judicial district and, strictly speaking, affects only 
the parties to this particular suit. If the decision of Judge Landis is 
affirmed by the Supreme Court of Nebraska, and this statute is held 
tc be unconstitutional by that court, the invalidity of the statute dates 
back to the date of its enactment, and there can be no penalty imposed 
for any violations. If, however, the decision of Judge Landis is re- 
versed by the supreme court, and the statute is declared valid, any 
violations are subject to the penalties provided by the act, and the 
fact that the law was held unconstitutional by the district judge is not 
a defense to those banks or persons who may have violated it. 12 C. J. 
800, Sec. 228. In other words, banks and idividuals who choose to 
viclate the provisions of the act are incurring the risk of prosecution 
should the act be declared valid by the supreme court. 


3. The answer to your second query answers Query No. 3. Banks 
which charge “exchange” or otherwise violate the act during the interim 
between the date of decision of Judge Landis and final decision by the 
supreme court incur the risk of prosecution for such acts should the 
law finally be held to be valid. 


Investments 
April 1, 1946 
Department of Banking 
In your letter of January 29 you say: 


“The reports of examination made of state banks disclose 
that in some cases the banks are investing their funds in 
Federal Land Bank bonds, which are occasionally referred to 
as Consolidated Federal Farm Loan bonds. 


“Our question is: ‘May a state bank legally invest an 
amount in these bonds which is for a sum in excess of twenty 
per cent of the paid-up capital and surplus of such bank, as 
the limitation is defined in Section 8-150, Revised Statutes of 
Nebraska 1943?’ 


“We will appreciate receiving your opinion at your early 
convenience.” 


The limitation is contained in the last proviso of Sec. 8-150, 
R. S. 1943, referred to in your letter, which is as follows: 
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“ * * * and provided, further, the provisions of this 
section shall not apply to the security of savings banks enumer- 
ated in section 8-160. Loans or obligations shall not be 
subject, under this section, to any limitation, based upon such 
capital stock and surplus, to the extent that they are secured 
or covered by guaranties, or by commitments or agreements 
to take over or to purchase the same, made by any Federal 
Reserve bank or by the United States government or any 
authorized agency thereof, including any corporation wholly 
owned directly or indirectly by the United States.” 


The bonds referred to in your letter are issued under the Federal 
Farm Loan Act. Bonds may be issued by the individual land bank, 
supported by collateral. The bank so issuing is not only liable, but 
all other Federal land banks are liable. Title 12, Sec. 874, U. S. C., 
provides as follows: * 


“Every farm loan bond issued by a Federal land bank shall 
be signed by its president or vice president and attested by its 
secretary or assistant secretary. For the purpose of signing 
such bonds the board of directors of any Federal land bank 
is authorized to select a vice president who need not be a 
member of the board of directors; such bonds shall also con- 
tain in the face thereof a certificate signed by the Land Bank 
Commissioner to the effect that it is issued under the authority 
of the Federal Farm Loan Act, has the approval in form and 
issue of the Farm Credit Administration, and is legal and 
regular in all respects; that it is not taxable by National, State, 
municipal, or local authority; that it is issued against collateral 
security of United States Government bonds, or first mortgages 
on farm,lands, at least equal in amount to the bonds issued; 
and that all Federal land banks are liable for the payment of 
each bond.” 


There is also in the same title a provision for consolidated bonds, 
to-wit, Sec. 875, which is as follows: 


‘“‘Whenever it shall appear desirable to issue consolidated 
bonds of the twelve Federal land banks and to sell them 
through a common selling agency, and the Federal land banks 
shall, by resolution, consent to the same, the banks may 
issue and sell said bonds as hereinafter provided.” 


Applying to these consolidated bonds in Sec. 881, which is as follows: 


“(When any Federal land bank shall desire to participate in 
a consolidated issue of farm loan bonds it shall make applica- 
tion to the Farm Credit Administration for the approval on its 
behalf of such issue and tender to the registrar approved farm 
mortgages, or obligations of the United States Government, 
as security therefor, and no banks shall participate in such 
consolidated issue until such application has been approved 
by the Farm Credit Administration. Such approved farm 
mortgages or obligations of the United States Government 
shall be held by each farm loan registrar as collateral security 
for consolidated bonds, separate and apart from the mortgages 
and/or Government bonds held by him as collective security 
for the bonds previously issued or assumed individually by the 
Federal land bank of his district. Amortization and other 
payments on the principal of first mortgages held by a farm 
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loan registrar as collateral security for the issue of consolidated 
farm loan bonds shall constitute a trust fund in the hands of 
the Federal land bank receiving the same and shall be applied 
or employed in the manner provided in sections 891-899 with 
respect to payments on principal of first mortgages held as 
collateral for farm loan bonds of individual banks. 


“Every Federal land bank shall notify the farm loan 
registrar of the disposition of all payments made on the prin- 
cipal of mortgages held as collateral security for the issue of 
consolidated farm loan bonds, and said registrar is authorized, 
at his discretion to order any of such payments, or the proceeds 
thereof, wherever deposited or however invested, to be im- 
mediately transferred to his account as trustee aforesaid. Each 
bank shall maintain with the farm loan registrar of its district 
collateral security for the issue of consolidated farm loan bonds 
in an amount at least equal to the face amount of such bonds 
issued on its behalf. 


“When any Federal land bank shall surrender to the 
farm loan registrar of its district any consolidated Federal 
farm loan bonds, canceled or uncanceled, said land bank shall 
be entitled to withdraw first mortgages and bonds previously 
pledged as collateral in connection with any issue of consolid- 
ated farm loan bonds to an amount equal to the consolidated 
farm loan bonds so surrendered and it shall be the duty of 
such registrar to permit and direct the delivery of such mort- 
gages and bonds to such land bank. 


“The Farm Credit Administration may at any time call 
upon any Federal land bank for additional security to protect 
the consolidated bonds issued under the provisions of sections 
874-886 of this title. Each bank shall pay when due, without 
notice, all bonds, and coupons issued on its behalf hereunder. 


“Every Federal land bank shall have power to exchange 
consolidated farm loan bonds for farm loan bonds previously 
issued or assumed by it individually with the approval of and 
under rules and regulations promulgated by the Farm Credit 
Administration.” 


The question presented is whether investment by state banks in 
bonds of Federal land banks comes within any of the exceptions 
noted in the last sentence of Sec. 8-150, R. S. 1948. The exceptions 
there noted cover loans ‘‘secured or covered by guarantees, or by com- 
mitments or agreements to take over or to purchase the same,’”’ made by 


1. Any Federal Reserve bank; 

2. The United States government; 

3. Any authorized agency of the United States government; 

4. Any corporation wholly owned directly or indirectly by 
the United States. 


It is obvious that Federal land banks are included in these excep- 
tions, if at all, only because they are an “authorized agency” of the 
United States government and because they guarantee or agree to take 
over or purchase these bonds from the state banks and thus protect 
them against loss. They are not Federal Reserve banks; they are not 
the United States government; they are not corporations wholly owned 
directly or indirectly by the United States. 
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While certain state courts seem to have taken a different view 
(see note to Sec. 641, U. S. C. A.), the Federal courts, including the 
Supreme Court of the United States, have held Federal land banks 
to be “instrumentalities of the federal government.” Federal Land 
Bank of St. Paul v. Bismark Lumber Co., 314 U. S. 95, 86 L. Ed. 65, 
62 S. Ct. 1; Smith v. Kansas City Title & Trust Co., "255 U .S. 180 
65 L. Ed. BT73 41 S. Ct. 243; Federal Savings & Loan Ins. Corp. v. 
Third Nat. Bank (Tenn.), 60 F. Supp. 110. This view has also been 
adopted by certain state courts which have passed on the question. 
Roberts v. Federal Land Bank of New Orleans, 189 Miss. 898, 196 So. 
763; Ellington v. Iowa Joint Stock Land Bank, 64 S. D. 76, 264 N. W. 
516. The last-mentioned case refers to joint stock land banks, but the 
same reasoning would seem to apply to Federal land banks. 


It is true that Federal Farm Loan bank bonds are not obligations 
of the United States, nor guaranteed by the United States. The last 
clause of Title 12, Sec. 1435, U. S. C., states as follows: 


“All obligations of Federal Home Loan Banks shall plainly 
state that such obligations are not obligations of the United 
States and are not guaranteed by the United States.” 


However, reference to a note in U. S. C. A. to the same section 
indicates that the Federal Loan Agency constitutes an independent 
establishment of the federal government which has been held to be an 
instrumentality of the government. See Federal Savings & Loan Ins. 
Corp. v. Third Nat. Bank, District Court, Tennessee, 1945, 60 F. 
Supp. 110. 


In like manner, while Federal land banks are established through 
stock subscriptions made by the borrowers, who are members of the 
Federal Farm Loan organizations, we find that it has been held in the 
case of Federal Land Bank of St. Paul v. Bismark Lumber Company, 
314 U. S. 95, 86 L. Ed. 65, that Federal land banks and the national 
farm loan associations, the local cooperative organizations of borrowers 
through which the land banks make loans to individuals, are ‘‘instru- 
mentalities of the federal government’’ engaged in the performance 
of an important “governmental function.” 


This citation is taken from the note under U. S. C. A., Title 12, 
Sec. 672; and reference to that statute as carried in the 1945 cumu- 
lative annual pocket part of the U. S. C. A. indicates that every bor- 
rower through any branch bank established by a Federal land bank 
shall subscribe and pay for stock in the Federal land bank with which 
it is connected in the sum of five dollars for each one hundred dollars 
or fraction thereof borrowed. Such stock shall be held by such Federal 
land bank as collateral security for the loan of the borrower and upon 
full payment of the loan shall be canceled at par and proceeds paid 
to the borrower, or the borrower may apply the same to the fina! 
payments on his loan. 


Reference to the case of Federal Land Bank of St, Paul v. Bismark 
Lumber Company, supra, (page 71, L. Ed.) shows the following 
statement: 


“The federal land banks are constitutionally created, 
Smith v. Kansas City Title & T. Co. 255 US 180, 65 L ed 577, 
41 S Ct 248, and respondents do not urge otherwise. Through 
the land banks the federal government makes possible the 
extension of credit on liberal terms to farm borrowers. As 
part of their general lending functions the land banks are 
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authorized to foreclose their mortgages and to purchase the 
real estate at the resulting sale. They are ‘instrumentalities 
of the federal government engaged in the performance of an 
important governmental function.’ Federal Land Bank v. 
Priddy, 295 US 229, 231, 71 L ed 1408, 1410, 55 S Ct 705; 
Federal Land Bank v. Gaines, 290 US 247, 254, 78 L ed 298, 
801, 54 S Ct 168. The national farm loan associations, the 
local co-operative organizations of borrowers through which 
the land banks make loans to individuals, are also federal 
instrumentalities. Knox Nat. Farm Loan Asso. vy. Phillips, 
300 US 194, 202, 81 L ed 599, 604, 57 S Ct 418, 108 ALR 
738. Federal Land Bank v. Gaines, supra (290 US 254, 78 
L ed 801, 54 S Ct 168).” 


The question to be decided is: ‘‘Are bonds of Federal land banks 
“secured or covered by guaranties, or by commitments or agreements 
to take over or to purchase the same’? 


While the bonds of Federal land banks may possibly not be 
regarded as commitments or agreements to take over or to purchase 
the same, still under the provisions of Title 12, Sec. 874 above set 
forth all Federal land banks are liable for the payment of each bond, 
aud the same provision applies also to consolidated bonds issued by 
ali of the Federal land banks. 


It would seem to us that this statute, as construed by the courts, 
evidences a sufficient guarantee by an authorized agency or agencies 
of the United States government to bring these bonds within the 
exception above quoted in Sec. 8-150, R. S. 1943. 


It is our conclusion, therefore, that the action of the state banks 
in investing in and holding the bonds referred to in your letter is 
unexceptionable, 


Organization—Branch Banking 


November 8, 1946 
Hon, J. F. Peters, Director of Banking 


You request an opinion with reference to the rights, limitations 
and restrictions of banks and trust companies in the making of 
personal loans at a rate of interest in excess of nine per cent per 
annum, by and through agents located in communities other than the 
community in which the bank or trust company holds a charter to do 
business, under a plan which you set forth as follows: 


“The contemplated procedure will be for the ‘agent’ or 
‘representative’ to advertise and solicit loans in the name 
of the bank or trust company, take application for such loans 
and forward them to the bank or trust company for processing. 
If the loan is approved, the bank or trust company will send 
a remittance to the ‘agent’ or ‘representative’ for delivery to 
the borrower and the closing of the loan by the obtaining of 
executions of the various instruments involved. Re-payments 
may be accepted by this ‘agent’ or may be accepted directly 
by the bank or trust company. All records will be maintained 


—290— 


by the bank or trust company in its home office, except such 
records as the local ‘agent’ may need or desire for his own 
information or operation.” 


You submit the following questions based upon the assumption 
that the lending institution has complied with the requirements of 
Article 8, Revised Statutes 1943: 


“1. May a bank solicit such loans through a ‘representative’ 
or ‘agent’ in a municipality other than the one in which 
it is chartered to transact a banking business? 


“2. May a trust company solicit such loans through a ‘repre- 
sentative’ or ‘agent’ in a municipality other than the one 
in which it is chartered to transact a trust company 
business? 


“3. May such a ‘representative’ or ‘agent’ service such loans 
by advertising in the name of the bank or trust company, 
take applications for loans, disburse the funds to the bor- 
rower, and accept payments upon such loans from the 
borrowers?” 


1. In answer to your first question, we wish to call attention to 
certain statutory provisions regulating banks: 


Section 8-119 provides for the amount of capital structure re- 
quired of banks organized in towns of various populations, the capital 
structure being increased with the increase of population. 


Section 8-128 requires that a preliminary statement or application 
be made to the Department of Banking for a commercial bank, which 
statement must recite the county, city or village in which said bank 
is to be located. 


Section 8-129 requires an examination and investigation by the 
Department of Banking when application for a bank charter is made, 
and further requires that the Department determine that the public 
necessity, convenience and advantage of the community will be pro- 
moted by permitting such proposed bank to engage in business, 


Section 8-1,105 expressly prohibits branch banking. 


2. ln answering your second question, we call attention to certain 
statutory provisions with reference to trust companies. 


Section 8-201 relates to the organization and issuance of a charter 
to a trust company. This Section requires the application for a trust 
company charter to recite the city, county or village in which said 
trust company is to be located and also requires that the Department 
determine that the public necessity, convenience and advantage of the 
community will be promoted by permitting such trust company to en- 
gage in business. 


Section 8-205 sets forth the capital structure necessary for a 
trust company, which said capital structure varies in communities of 
different populations. 


Section 8-801 to 8-814, inclusive, is the authority under which 
banks and trust companies are permitted to make personal loans at a 
rate of interest in excess of nine per cent per annum. In order to do 
this, however, such bank or trust company is required by Section 8-802 
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to register with the Department of Banking a statement of intention 
to engage in the business of making personal loans. 


It seems clear that the authority for a bank or trust company to 
engage in the business of making personal loans is based upon their 
oviginal charter and therefore the place of doing such business must be 
limited to the place authorized by the charter of the institution. 


It is our opinion that the plan of making loans as outlined in 
your letter constitutes the doing of business in the place where the 
agent is located. Insofar as banks are concerned, there is an express 
prohibition against branch banking, and, while there is no such express 
prohibition with reference to trust companies, the statutory provisions 
above quoted clearly disclose that the authority to do business is limited 
to the place for which the charter is granted, 


3. The answer to these first two questions, we believe, also 
answers your third question in the negative. 


Rules and Regulations 


January 26, 1945 
Honorable J. F. Peters, Director of Banking 


We acknowledge enclosure of proposed regulation No, 1, in con- 
nection with the charge of exchange by state banks, as enclosed in your 
letter of January 25. You ask whether in our opinion your department 
has authority under Section 8-107, Rev. St. 1948, to make the regula- 
tion in question, 


We have carefully examined the regulation proposed, and also 
Section 8-107, Rev. St. 1948, which is as follows: 


“The Department of Banking shall have the power to 
make such rules and to establish such regulations for the gov- 
ernment of banks under its supervision as may in its judgment 
seem wise and expedient; provided, that no such rules and 
regulations shall in any way conflict with any of the provisions 
of law.” 


No doubt exists as to the right of the Legislature to make reason- 
able regulations as to state banks under their police power. 


Neither would we doubt the reasonableness of this regulation. 
However, we would be of the opinion that the Legislature has not 
attempted to delegate any of its legislative power so that the same 
might be included in the form of regulations issued by your department, 
but has retained the same and has empowered you to make only such 
regulations as is necessary to the conduct of your department. Such 
regulations as, for example, would entitle you to the necessary reports 
and information and such information as will enable you carefully and 
correctly to supervise and direct the conduct of business by the state 
banks so that they may comply with provisions of law which the 
Legislature has enacted. 


—292— 


The distinction which we are making between the power to make 
regulations for the governance of your own department and the power 
to exercise delegated legislative powers is distinguished in the case of 
St. Charles State Bank v. Wingfield, Public Examiner, (S. D.) 155 
N. W. 776. See, also, 7 C. J. 481, 482. 


BUILDING AND LOAN ASSOCIATIONS 
Solicitation 


August 28, 1945 
Hon. Stanley A. Matzke, Director of Insurance 


You call our attention to the provisions of Section 44-392, R. S. 
Neb. 1943, which declares it to be “unlawful for any bank, trust com- 
pany, investment company, bank affiliate, or corporation, partnership or 
association, owned or controlled by any bank located in any incorpor- 
ated city of this state having a population of one hundred thousand or 
over, to sell, write, or solicit any kind or form of insurance, either 
directly or indirectly, through any officer, agent, employee or repre- 
sentative thereof.’’ The statute further provides that its violation shall 
censtitute a misdemeanor punishable by a fine of $500.00 to $1,000.00, 
or by imprisonment in the county jail for not more than six months, 
or both. 


You request our opinion as to whether a building and loan associa- 
tion is an “investment company” within the meaning of this statute. 


In our opinion a building and loan association is not an investment 
company within the meaning of Sec. 44-392, R. S. 1943, and its officers, 
agents, employees and representatives are not prohibited from soliciting 
and selling insurance in cities in this state having a population of one 
hundred thousand or over. 


Sec. 44-392 is a criminal statute and as such must be strictly con- 
strued, and its provisions cannot be extended by implication. Preston 
v. State, 106 Neb. 848, 184 N. W. 925; Lane v. State, 120 Neb. 302, 232 
N. W. 96; Weber v. State, 122 Neb. 369, 240 N. W. 429. When a penal 
statute is made to apply only to a certain class of persons, the descrip- 
tion of the class is so far descriptive of the offense, and that the person 
charged is within the class is a substantive element of the crime itself. 
Moore v. State, 53 Neb. 831, 74 N. W. 319. It follows, therefore, that 
unless building and loan associations are clearly intended to be included 
within the terms of the statute, they cannot be included by implication. 


A building and loan association is a well-defined legal entity, in- 
vested by law with a distinctive name (Sec. 8-305, R. S. 1943), and 
with peculiar attributes and powers which clearly distinguish it from 
other financial institutions. See Chap. 8, Art. 3, R. S. Neb. 1943. The 
fact that such associations may make investments does not make them 
“imvestment companies.” Many institutions are authorized to make 
investments which are not investment companies. Our statutes recog- 
nize forms of corporate entities which they designate as investment 
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companies, and which are quite distinct from building and loan associa- 
tions. See Chap. 8, Art. 4, R. S. 1948. It must be assumed that such 
institutions were contemplated by the legislature when it used the term 
“investment company” and that the fact that the term “building and 
loan association” is omitted from the statute indicates a legislative 
intent that building and loan associations are excluded from its purview. 


Stock Taxation—Federal Associations 
May 28, 1946 
Mr. Robert M. Armstrong, State Tax Commissioner 
Under date of May 21 you say: 


“Section 77-707, R. S. Nebr., 1943, provides for the taxa- 
tion of stock or shares of domestic building and loan associa- 
tions in the hands of the owners. Section 77-719 provides for 
a tax of four mills on the dollar of the gross earnings of ‘build- 
ing and loan associations organized under the laws of this 
state, in lieu of all other taxes on intangible property.’ 


“Section 1464, subsection ‘h’ of Title 12, U. S. C. A, 
exempts federal savings and loan associations from all taxes 
imposed by the United State, except social security tax on 
wages, income, surtaxes, estate, inheritance and gift taxes. 
The subsection ‘h’ referred to contains the further provision, 
‘and no state, territorial, county, municipal or local taxing 
authority shall impose any tax on such associations or their 
franchise, capital, reserves, surplus, loans, or income greater 
than that imposed by such authority on other similar local 
mutual or cooperative thrift and home financing institutions.’ 


“Two questions have arisen. The first is, ‘May the state 
and its local subdivisions tax the shares of federal savings and 
loan associations in the hands of the owner, as provided by 
Section 77-707 mentioned above?’ The second question is, 
‘Are federal savings and loan associations, chartered under 
the federal act, subject to the four mill tax on their gross 
earnings as provided in Section 77-719, or “building and loan 
associations organized under the laws of this state’’?’ 


“Tt would appear to the writer that the shares of stock of 
the federal associations in the hands of resident owners are 
subject to the intangible tax because they are not taxed at any 
higher or different rate than shares in local domestic associa- 
tions, but I desire your opinion on that question, 


“The second question presents more difficulty to me. I am 
not clear whether the Legislature intended that Section 77-719 
should apply to federal associations as well as domestic build- 
ing and loan associations organized and chartered under the 
laws of this state.” 


; I quite agree that the state under the federal law is permitted to 
impose such taxes upon shares of stock in a federal savings and loan 
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association as are imposed by Sec. 77-719, R. S. 1943, upon building 
and loan associations organized under the laws of this state, in lieu of 
all other taxes on intangible property. 


It is quite clear, however, that the state has not attempted to lay 
a tax of four mills on the dollar on the gross earnings of federal sav- 
ings and loan associations, although under the federal law they have a 
right to do so. 


As to the right to tax the shares of stock in a federal savings and 
lean association in the hands of holders, a careful examination of our 
intangible tax law does not disclose that our legislature has exercised 
its power to lay such tax upon this class of intangible, although again 
it probably would have the right to do so. 


BOARD OF CONTROL 


Bond of Warden—Deputy Sheriff 


January 18, 1946 
Board of Control, State of Nebraska 


You state that Mr. Neil Olson, as warden of the State Penitentiary, 
furnishes bond in the sum of $10,000.00. You further state that in 
addition to serving as warden of the penitentiary Mr. Olson has been 
appointed deputy state sheriff by the Governor of the state. You 
inquire whether this appointment as deputy state sheriff requires an 
additional bond. 


The $10,000.00 bond given by Mr. Olson as warden of the State 
Penitentiary is required by Sec. 11-119, R. S. 1943. His appointment 
as a deputy state sheriff bestows additional powers upon him and re- 
quires the taking of an oath and the executing of bond in the sum of 
$2,000.00, as required for deputy state sheriffs by Sec. 84-106, R. S. 
1943. 


Feeble-Minded Patient Estate— 
Maintenance Expense 


January 29, 1946 
Mr. Myrl D. Edstrom, County Attorney, Wahoo 
In your letter of January 18 you say: 


“A question has been raised regarding L. B. 187, which 
amended sections 83-224, 83-225, 83-226, and 83-227, Revised 
Statutes of Nebraska, 1943, and which is found in Session 
Laws, 1945, page 776. The person raising the question is an 
attorney and guardian for a feeble-minded ward. He has 
expressed his willingness to abide your decision on the matter. 
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“The question raised regards the phrase ‘is possessed of 

an estate and income sufficient to meet the expense of his care 

. . The situation involved is this: The ward has an estate, 

but not sufficient income to meet the expense of his care. 

There are no dependents. The guardian is of the opinion that 

the law does not require him to use the corpus of the estate 
since there is not sufficient income. 


“I will appreciate your interpretation of the statute with 
regard to the above situation.” 


We note that you have stressed the word “and” as used in the 
phrase ‘‘estate and income” in the statute. However, the use of the 
word “and” in and of itself is not controlling. In the construction of 
statutes “and” is often used where “or” should be used, and where 
it is apparent from the context that the legislature intended to use 
“or” “and”? would be read as “or.” 


Attention is called to the fact that in Sec. 83-225, R. S. Neb. 1943, 
as amended by L. B. 187, which refers to the liability of the spouse or 
parent of a feeble- minded person and makes such spouse or parent 
liable under certain circumstances, it refers to ‘estate or income.’ 


Reference also to the last clause in Sec. 83-224, R. S. Neb. 1943, 
as amended by L. B. 187, which provides as follows: 


“The amounts to be paid to the institution under this 
« section shall constitute a claim against the estate of the feeble- 
minded person and be collectible therefrom.” 


The indications are clear that it was the intention of the legislature, 
once it is determined that a feeble-minded person falls within the 
class against whom fees may be charged, that such fees may be collected 
by claim against his estate, that is, his entire estate and not the income 
or usufruct thereof. 


Now what was the purpose of this entire act? Evidently it was to 
relieve the burden of the people of the state as a whole by charging 
up the fees of maintenance to such patients as were possessed of means 
to pay the same, provided that such burden would not prejudice the 
rights of any dependents of the feeble-minded person. It is further 
provided that, having determined a person to belong to this category, 
the claim is to be collected against his estate, and in this provision there 
is no reference to income. 


It would therefore be our opinion that if a person is determined 
to belong to the class in question and the income from his estate is not 
need for any dependents, that his share of the per capita costs of the 
institution might properly be charged against him, regardless of the 
fact that it might have to be collected out of the corpus of his estate. 


This would seem only reasonable, because as we understand it, 
feeble-mindedness is not a state which can be remedied but is a state 
which continues permanently. If he has no estate, or the estate cannot 
be come at, it would follow that as soon as the income from his estate 
was exhausted, he would have to continue at the institution as a non- 
paying patient and that the burden of his care would fall upon the 
people as a whole, when he might be possessed of a large estate which 
produced little or no income in real money. Such a situation might well 
exist and would certainly be contrary to the manifest intention of the 
legislature. 
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Reimbursement to Counties, Care of Patients 


June 28, 1945 
Hon. Ralph L. Cox, Chairman, Board of Control 


In your letter of the 21st you call attention to the provisions of 
L. B. 321, passed by the 1945 session of the Legislature, and which 
provides for reimbursement to the counties for patients kept by them 
in cases where the state hospitals are unable to receive them, and you 
inquire as follows: 


“On what date shall the state assume responsibility for 
reimbursing the counties on these out-hospital patients? Should 
it be the date of commitment by the County Insane Board or 
the date on which the Board of Control denies admission?” 


It is our opinion that the responsibility of the state for reimbursing 
the counties begins on the date that application is made to a state 
hospital to receive a patient. 


It would appear to be unfair and impracticable to compel the state 
to assume the responsibility from the date of commitment by the county 
commissioners of insanity, as the state, through its agent, the Board 
of Control, has no notice of such commitment until application is made 
to the state hospital for admission. It appears that cases are frequent 
where weeks, and even months, elapse after the date of commitment 
before application is made to admit the patient to a state hospital. 
The Board of Control is required by Section 83-107, R. S. 1943, to pre- 
scribe and establish a uniform system of bookkeeping and keep a sys- 
tem of accounts and requisitions, etc. It would be a manifest impossi- 
bility for the board to keep an accurate record of the liability of the 
state for reimbursement if it did not receive notice that such liability 
was being incurred until weeks or months after it began to run. It 
would seem to be imperative, therefore, that the state board receive 
notice of the commitment, in the form of an application for admission 
to a state hospital, before liability began to run against the state. 


Of course, it might frequently happen that the Board of Control 
would have to investigate the situation at the different state hospitals 
before it could determine whether or not a patient could be accepted, 
and if no more than a reasonable period of time were consumed in 
such an investigation, and it resulted in the patient being accepted, 
no liability would be incurred by the state for the period between the 
application for admission and acceptance by the board, but in the event 
that the period of investigation by the board was followed by a re- 
jection, then the liability of the state should begin from the date the 
application was made for admission into a state hospital, and not from 
the date when the board finally rejected it. 


To sum up our conclusions, therefore, it is our opinion that the 
date when the state assume responsibility for reimbursing counties for 
out-hospital patients is neither the date of commitment by the county 
insane board or the date on which the Board of Control denies admis- 
sion, but is the date when the application for admission to a state hos- 
pital was actually received, provided it is followed by a rejection, 
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May 18, 1946 
Mr. Frederic C. Kiechel, County Attorney, Auburn 


You have requested an opinion as to what disposition should be 
made of moneys realized on claims filed against the estates of insane 
persons, which moneys were expended by Nemaha County for their 
care and keep in the State Hospitals for the Insane. You ask what to 
do with the moneys. 


You suggest that to pay the money recovered as provided by Sec. 
83-3538, R. S. 1948, would result in paying money which really belongs 
to the county to the superintendent of the hospital. You say: 


“Since the State Hospital has already received payment 
for the care and keep of these insane persons, it would not 
seem proper for the money received by the county in re- 
imbursement to be paid again to the superintendent * * *.’” 


You suggest that the money might be remitted to the County In- 
sane Reimbursement Fund, provided for in Sec. 83-329.01, R. S. Supp., 
1945, and credited on the next state tax. 


We do not believe that Sec. 83-829.01 would be applicable, since 
the County Insane Reimbursement Fund is set up as a revolving fund 
to reimburse the county for funds paid out by it, not to the State 
Hospital for the Insane, but for care of patients who are awaiting com- 
mittal or have to be taken care of elsewhere on account of lack or 
room for them in the hospital. 


It occurs to us, however, that the county would be equitably en- 
titled to any moneys paid to the superintendent under the doctrine of 
subrogation. As a matter of fact, we understand that that is the present 
practice and that moneys recovered are turned over to the superintend- 
ent and are taken into account by the state auditor in certifying the 
amount due from the counties to be raised by the state levy which is 
made by the counties for the care of the insane. Therefore, if the 
present auditing practices are followed, the county would be protected 
in any payment made to the superintendent by not having to raise so 
nmiuch money by levy for the ensuing fiscal year. 


Insane Patient—Responsibility for Support 
November 19, 1945 


Mr. T. G. Weddel, County Attorney, Springview 


In answer to your question, “Who is legally liable for the care of 
an insane patient in an insane asylum in the State of Nebraska?”’, we 
offer the following. Our prior statute, Sec. 83-718, C. S. 1929, recited, 
“Tf a husband or parent or any other person legally liable for the main- 
tenance of a patient is possessed of an estate or income sufficient to 
meet the expense of the care and maintenance of such patient in said 
hospital, then such husband or parent or other person shall be required 
tc pay to the superintendent of the hospital * * * a sum to be fixed 
by the board of commissioners * * *,” 
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This section was repealed by the 1945 legislature and in its place 
we now have Sec. 83-353, Laws of Nebraska for 1945, and in substance 
it leaves out the words “husband and parent,” leaving the words “‘per- 
sons legally liable’ therein. The interpretation of the latter statute 
seems to indicate that the only persons within the legislative mind to be 
held liable were such relatives as were liable at common law. 


In the case of Harrison v. Cargill Commission Company, 126 Neb. 
185, 252 N. W. 899, it was held that public support of a wife in an 
asylum for the insane does not release her husband from his legal 
obligation to support her. In the case of Humboldt County v. Biegger 
et ux., 4 N. W. 2d 422 (Iowa), it was held that a father is liable at 
common law for the support and care of his insane minor son. 


It is further noted that in Richardson County v. Frederick, an 
early statute provided that the provisions made for the support of the 
insane “shall not be construed to release the estates of such persons 
nor their relatives from liability for their support,’ and that the com- 
missioners may collect from the property of the patients or ‘from any 
person or persons legally bound for their support any sums paid by the 
county,” it was held that brothers and sisters’ of an insane person are 
not liable for his support in the insane hospital. To the same effect, 
Richardson County v. Smith, 41 N. W. 774, 25 Neb. 767, held that in 
the absence of statute the child of an insane person is not liable for 


his support. 


Therefore, in interpreting the words “person legally liable” in 
Sec. 83-3538, Laws of Nebraska for 1945, it would be our opinion that 
under common law the husband would be liable for the support of his 
wife and the the father liable for the support of his minor child 
while such wife or child are inmates of an asylum, since common law 
imposes this liability on such husband or father in any event. We fail 
to find any authority where the courts have extended this responsbility 


to others. 


Tools for Blind 
January 18, 1946 


Board of Control 


By your letter of January 11 you request our opinion whether the 
word “tools” as used in Sec. 83-210, subdivision (4), R. S. 1943, may 
be interpreted to permit the purchase of a metal turning lathe for a 
blind person who is in business for himself and for whom you are giv- 
ing training in the use of such a machine at the Nebraska State Trade 


School. 
As to what is meant by “tools”: 


“In Black’s Law Dictionary it is said that ‘the usual 
meaning of the word “tool” is an instrument of manual opera- 
tion; that is, an instrument to be used and managed by the 
hand instead of being moved and controlled by machinery.’ 
In English’s Law Dictionary we find the following definition 
of the word ‘tool’; ‘An implement used by the hand in working. 
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A hand instrument necessary to one’s trade.’ According to 
Bouvier, this word, as used in exemption laws, ‘includes any 
instrument necessary for the prosecution. of trade’; * * *. i 
Kirksey v. Rowe, 40 S. E. 990, 114 Ga. 893, 88 Am. St. "Rep. 65. 


A lathe may fall within this description: 


“*<Tools or implements,’ within the meaning of Code Civ. 
Proc. §690, subd. 4, exempting from execution the tools or 
implements of a mechanic necessary to carry on his trade, in- 
eludes a turning lathe, which is easily turned by one man, and 
such as is ordinarily used by mechanics.” In re Robb, 33 Pac. 
890, 99 Cal. 202, 37 Am. St. Rep. 48. 


However, there is a clear distinction between tools which are 
ordinarily operated by hand and those which are operated by machinery. 
Such are ordinarily designated as machines. See cases cited in Vol. 8, 
First Series, Words and Phrases, p. 7002. It was held in Knox v. 
Chadbourne, 28 Me. (15 Shep.) 160, 178, 48 Am. Dec. 487, that “‘tools” 
as used in their exemption statute does not exempt what in popular 
language are known as “machines.” Thus, a spinning jenny is not 
included under the term ‘“‘tools.”’ Kilburn v. Demming, 2 Vt. 404, 405. 
21 Am, Dec, 543. 


We would be of the opinion that if the metal turning lathe is one 
which is capable of operation by an individual without the assistance 
of machinery and is such as is ordinarily used by mechanics as dis- 
tinguished from operatives in a factory or machine shop, you, in the 
exercise of a sound discretion, might be authorized to aid the blind 
person in question in the acquisition of such a metal turning lathe. 


We do not think, however, that you would be justified, even in 
the exercise of a sound discretion, in purchasing such a metal turning 
lathe as is found in factories or machine shops and is operated by 
machinery. 


As stated above, we believe the law must be interpreted in the 
light of the ordinary and usual meaning of the terms used, and while 
the Legislature undoubtedly intended to afford a measure of assistance 
to those disabled by blindness, it did not intend that the board should 
furnish the equipment for a factory or a machine shop for any one 
individual. 


Transferring Patients—Hearing Required 
June 5, 1945 


Mr. Kelso Morgan, County Attorney, Omaha 


With reference to L.B. No. 321, passed by the last legislature, which 
provides for reimbursements to counties for the cost of restraint, pro- 
tection, and care of public insane patients, you inquire: 

“Douglas County has several insane patients now con- 
fined in county institutions for whom the state will be re- 
quired, probably, to pay under the requirements of the statute 
just referred to. The problem arises, however, because of the 
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provision in Section 838-334 of the Revised Statutes of Ne- 
braska, 1943 wherein the following occurs: 


“Their admission may be had without holding 
another inquest, at any time within six months after 
an inquest has been had, unless the commissioners 
shall deem another inquest advisable.’ 


“The last above quoted section of the statute raises a 
question in those cases where insane persons have been ad- 
judged such more than six months ago or even years ago and 
they are still confined at the county hospital and never were 
removed to the state hospital. 


; “Ts it your opinion that another hearing should be had 
in such cases and their insanity determined?” 


It is our opinion that the law does not require a second inquest 
to be held on insane persons who were adjudged insane more than six 
months ago to entitle the county to reimbursement for the cost of 
their restraint, protection, and care as provided in L. B. 321. 


Section 83-334, R. S. Neb. 1943, to which you refer, applies only 
to cases where it is sought to transfer public or private patients from 
the custody and care of the county to the state hospital, and does not 
affect the right of the county to reimbursement for their care. The 
statutes authorizing counties to assume the custody, control, and care 
of insane patients apparently contemplate that this shall be done only 
when such a patient “cannot at once be admitted to a state hospital 
for the insane, for want of room or any other cause, and that he cannot 
safely be allowed to go at liberty,” etc. Sec. 83-329, R. S. Neb. 1943, 
as amended by L. B. 321.) 


The law evidently contemplates that such patients are to be trans- 
ferred to the state hospital for the insane as soon as it is possible to 
do so, but when a period of six months or more has elapsed after the 
inquest before such transference can be made a new inquest must be 
held before the patient can be transferred to the state hospital, and 
such inquest may be held in less than six months after the original 
inquest when the commissioners shall deem it advisable. We find no 
legal requirement that periodical inquests shall be held every six 
months as long as the patient remains in the custody and control of 
the county, and apparently the county may legally retain such custody 
and control for an indefinite period if the circumstances require it, 
and it is our opinion that as long as the county retains the legal custody 
and control of such insane patients it is entitled to reimbursement for 
the costs thereof without the necessity of holding further inquests. 


Vending Stands for Blind 


February 7, 1946 
Board of Control 
You say: 


“The Board of Control of Nebraska requests your opinion 
on Sec. 83-210 to 83-214, inclusive, R. S. of Nebraska, 1943 as 
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to whether the Board of Control is precluded from participating 
in business enterprises program such as is outlined in the 
booklet ‘Business Enterprises Program for the Blind’ to which 
this request is attached.” 


We have carefully examined the booklet enclosed with your letter 
and find that it contains regulations pursuant to the Labor-Federal 
Security Appropriations Act, 1946, governing federal reimbursement 
for one half of the necessary expenditures for the acquisition of vend- 
ing stands and other equipment to be controlled by the state agency 
for the use of blind persons. Under Sec. 601.1, subdivision (g), of the 
Labor-Federal Security Appropriation Act, 1946, “controlled by the 
state agency’? means a system under which the vending stands and 
other equipment are owned, directly or indirectly, by the state agency 
and the operations of the business enterprises, established by the state 
agency through the use of vending stands and other equipment, are 
managed, regulated and supervised, directly or indirectly, by the state 
agency. 


The regulations provide for setting up and submitting to the 
Office of Vocational Rehabilitation a plan for operation which must 
contain a statement of the legal basis for the conduct of a business 
enterprises program based on certified copies of laws of this state. 


It would seem that the state agency may either operate the vending 
stands itself or may do so by control over a private, nonprofit corpora- 
tion serving the blind where authorized by law to do so. 


We very much regret that it does not appear that the statutes to 
which you have referred are broad enough to authorize the Board of 
Control to act as a state agency, owning and controlling vending 
stands, as the federal law seems to contemplate; nor is there any non- 
profit organization now existing through which the State Board of 
Control might act or which is authorized by law to act in the capacity 
of owner and manager of such enterprises. 


It would seem that such business enterprises would be a praise- 
worthy method of providing the blind with the means of livelihood. 
However, the blind would only be operators and would account to the 
state agency, which would have the control and management of the 
property in said vending stands. 


DELINQUENT AND DEPENDENT CHILDREN 
Jurisdiction of Court 
November 9, 1945 
Mr. Clifford H. Phillips, County Attorney, Red Cloud 


You write as follows: 


“Some time ago I filed a petition in the County Court of 
Webster County, Nebraska, Juvenile Department alleging that 
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three Webster County children were delinquent and dependent 
and that the home provided for them by their mother was un- 
suitable. The Court found that the mother was an unsuitable 
person to have the care and custody of the children and 
awarded the custody of the children to their father who is 
divorced from the mother and who resides in Franklin County, 
Nebraska ‘until further order of the court.’ 


“The children stayed with the father only a short time and 
the mother moved to Nuckolls County and now has all the chil- 
dren with her. 


“Under these circumstances will it be possible for the 
County Court of Webster County to commit these children to 
the Board of Control, or must a new proceeding be had in 
Nuckolls County?” 


Sec, 43-202, R. S. 1943, which relates to the jurisdiction of juvenile 
courts, contains this provisions: 


“Where a proceeding has been instituted under this act 
before any county court, the jurisdiction of this court over such 
proceedings shall continue until the final disposition thereof;’’ 
ete. 


It was held in the case of Bolich v. Robinson, 106 Neb. 449, 184 
N. W. 218, that where the court, in a bastardy case, had acquired juris- 
diction, it did not lose jurisdiction because the mother went outside 
the jurisdiction of the court for the purpose of confinement and the 
child was later adopted. Our supreme court took the view that once 
the court had acquired jurisdiction it retained it until the final disposi- 
tion of the case, 


This appears to be the rule generally. See 21 C. J. S. 144, sec. 93; 
31 Am. Jur. 797, sec. 28; Annotation in 76 A. L. R. 657. 


In the case of Laurie v. State, 108 Neb. 239, 188 N. W. 110, the 
court (p. 246) states that great discretion is given the judge of a 
juvenile court in carrying out the purposes of the act, and if it shall 
appear to the court on investigation that during the pendency of an 
appeal to the district court the habits and conduct of the child have so 
cnanged that the order of the court should be modified, it is not too 
late to change or modify such order to meet the changed conditions 
to the end that the reformation of the child may be effected. 


It is our opinion on an examination of the above authorities, and 
others not mentioned, that the county court of Webster County, hav- 
ing originally obtained jurisdiction, retains it even though the children 
have been removed to another county, and that it may commit these 
children to the Board of Control. 


It is true that in the case of Johnson v. Terry, 85 Neb. 267, 122 
N. W. 984, our supreme court held that the county court of Gage 
County had no authority to issue a writ of habeas corpus to be served 
in Douglas County for the purpose of bringing a minor child then resid- 
ing in Douglas County within the jurisdiction of the Gage County 
ecurt, but an examination of the opinion discloses that the reason given 
was that the supreme court found that the district court of Gage 
Couny had already acquired jurisdiction of the matter, For this reason 
we think the case is not applicable to the question you raised. 
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Service of Summons Required 


December 26, 1946 


Mr. Alfred D. Raun, County Attorney, Pender 


We have your recent inquiry in which you desire an opinion 
whether under Section 43-206, R. S. 1943, a parent or custodian of a 
delinquent minor may waive the summons required to be served on 
such parent or such custodian. The copy of the waiver of summons 
as enclosed by you is as follows: 


“Comers now |... , the father and natural guardian 
OL Sete ie , and does hereby acknowledge receipt of a copy 
of the ‘Petition in Delinquency,’ wherein _................. is charged 


with being a delinquent, and does hereby voluntarily waive the 
provisions of Section 43-206, R. S. Nebraska 19438, and hereby 
waives the issuance of the service of process and does hereby 
consent to an immediate hearing on said petition.” 


Our courts have not decided this particular question. Michigan 
has a statute nearly similar to ours with the exception that the sum- 
mons is required to contain a recitation of the substance of the petition. 
In a proceedings to commit a delinquent minor to an’industrial home, 
a jurisdictional requirement that notice be served on the parents was 
sought to be avoided by a so-called waiver, which contained no informa- 
tion as to when or where the hearing could be held, the court concluded 
the parent had no legal notice of the proceedings, and was not bound 
by them. Karrib v. Bailey (Mich.)—180 N. W. 386. 


In the case of Re Knoll (Wise.) 167 N. W. 744, it was held that 
the right of a mother to the custody of her minor children was not 
foreclosed by a proceeding had without notice to her, even though she 
was present at the hearing, and notice thereof was not required to be 
given to her under the terms of the law. (See also Ann. 76 A. L. R. 


242). 


The statute above mentioned was intended to provide a summary 
method for caring for destitute children. The commitment is not de- 
signed as a punishment for a crime, but to place destitute, neglected, 
and homeless children and those who are in danger of growing up as 
idle and vicious members of society, under the guardianship of public 
authorities for their care, and to prevent crime and pauperism. The 
statute provides that pending the disposition of the case the child may 
be retained by the person having charge of such child or kept in some 
suitable place provided by the city or county, or given to any accredited 
charitable institution. 


Our courts have always been jealous in the protection of the rights 
of minors. There is no way a parent or guardian can waive summons 
involving minor defendants in a civil action, and we believe the legis- 
lature certainly intended the same principle to apply when the child 
is removed from its natural surroundings. 


It is, therefore, our opinion that the summons provided for in 
Section 43-206, R. S. Nebraska 1943, is jurisdictional and cannot be 
waived by parties having custody of the child. 


We are not unmindful of Section 25-516, R. S. Nebraska 1943, 
which provides: ‘‘An acknowledgment on the back of the summons or 
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the voluntary appearance of a defendant is equivalent to service.’ 
We believe this section does not apply in cases involving minors and 
has no application in this instance. 


STATE ASSISTANCE 
Child Welfare—Legal Settlement 


July 5, 1946 
Mr. Malcolm R. Smith, County Attorney, Dakota City 


From your letter of June 5, we note that an illegitimate child was 
born to a resident of Dawes County in Sioux City, Iowa. The child is 
still in that jurisdiction and the mother temporarily living in Dakota 
County. We also note that the child was not entirely normal, and it 
is the opinion of the Public Welfare Boards of both Dawes and Dakota 
Counties that the child should be committed to the Nebraska State 
Board of Control. The Dawes County authorities are willing that 
the commitment should be made at the expense of Dawes County. 
You ask: 


“In case the Welfare Board of Dakota County brings the 
child from Iowa into the jurisdiction and before the Juvenile 
Court of Dakota County, and said court places the child in 
the temporary custody of the Nebraska State Board of Control 
for further disposition and commitment, does Dakota County 
thereby assume liability for the future care of this child?” 


The care, custody and control of dependent and neglected children 
is bestowed upon the juvenile courts of this state under Art. 2 of Chap. 
43, R. S. Neb. 1948. Sec. 43-222 provides as follows: 


“All minors under eighteen years of age, who, in the 
judgment of the juvenile court, are delinquent, dependent, 
defective or neglected and require state institutional care and 
custody shall be wards of the state, and shall be committed to 
the care and custody of the Board of Control, which board 
thereupon becomes vested with the sole and exclusive custody 
of such minors.” 


Sec. 43-225 provides in part as follows: 


“Any minor having been committed to any state institu- 
tion may be transferred by the Board of Control to any other 
state institution whenever it shall appear that such minor, by 
reason of his or her delinquency, dependency, neglect, physical 
defect or any other reason, ought to be in another institution.” 


The definition of terms used in the act including dependent and 
neglected children are contained in Sec. 43-201. Jurisdiction over ne- 
glected, dependent or delinquent children is treated in Secs, 43-205 
and 43-206. 


A careful examination of these statutes leads us to the conclusion 
that jurisdiction to commit a neglected or dependent child so that it 
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may become a ward of the state and under the care, custody and con- 
trol of the State Board of Control is vested in the county in which the 
child may have its legal settlement or in which it may be found, if 
it has no legal settlement. 


Inasmuch as the mother has a legal settlement in Dawes County 
and is required to be given notice in the juvenile court in that county, 
it would seem to us that a commitment should be made from Dawes 
County. 


We are unable to find in any of the statutes a provision for juve- 
nile court of one county to commit a child in a proper case at the 
expense of another county. Compare the provisions of Sec. 43-227, 
which is as follows: 


“Each county shall bear all the expenses incident to the 
transportation of each child from such county to the Board of 
Control, together with such fees and costs as are allowed by law 
in similar cases, which fees, costs and expenses shall be paid 
from the county treasury upon itemized vouchers certified to 
by the judge of the juvenile court.” 


You will note that the provisions are entirely different than in the case 
of proceedings under the insanity statutes, where a county may find it 
expedient to have a person confined, and at the same time find that 
such person has a legal settlement in another county and should be 
maintained at the expense of such other county. 


Lacking such statutory provisions, we doubt whether the juvenile 
court of one county may commit a child at the expense of another 
county, regardless of any expression of the authorities of such county 
with reference to assuming liability. 


It would be our suggestion that the child should be taken to Dawes 
County and committed from that county. It is true that it might be 
more convenient to handle it as you suggest, but in the state of our 
statutes we doubt very much if a proper record could be made which 
would place the financial responsibility where it should be, unless 
the statutes are strictly complied with. 


Old Age Assistance—Medical Care 


October 14, 1946 


Neil C. Vandemoer, Director of Assistance 


_ You ask us whether or not in our opinion Section 68-310, Revised 
Statutes of Nebraska 1945 Supplement authorizes the Director of 
Assistance to make direct payments for medical, surgical and hospital 
eare for recipients of assistance after the death of a recipient. 


_ This section is a part of Chapter 152, Laws 1945 and it could not 
by its terms become effective until rules and regulations for the fur- 
nishing of such services, together with maximum fees, schedules and 
rates are determined by the Director of Assistance. 
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It is a general rule that a statute is to be construed prospectively 
and, unless it is clearly shown by the terms of the statute itself that 
is the intention of the legislature that it be construed retrospectively, 
it will not be so construed. 


Assuming that the section as amended is a valid exercise of power 
by the legislature and that it becomes operative by virtue of the action 
required by the Director of Assistance it may be that in the future 
there will be valid claims for medical, surgical or hospital care which 
may accrue at the time of the death of an old age assistance recipient 
after the statute is fully in effect and before the death of such recipient. 
In such case it would be our opinion that such claims as were validly 
accrued at the death of the old age assistance client might be paid re- 
gardless of the fact that the old age assistance client was deceased. 


Old Age Assistance—Reimbursement to County 


September 10, 1946 


Mr. Maynard M. Grosshans, County Attorney, York 


You say: “We have a situation where a person received a sub- 
stantial amount of Old Age Assistance and more than two years have 
elapsed since his death. It is now called to my attention that he owned 
a home and was not survived by his widow or dependent children. 


“Sections 68-214 to 68-217 make provisions for reimbursement 
by relatives, from the recipient’s estate and generally for reimburse- 
ment, specifically providing that claims shall be presented against the 
estate by the county treasurer and recovery paid to the State Assistance 
Fund. A further provision is made that the state shall upon recovery 
pay to the United States the proportionate amount of any such recov- 
ery to which the United States is entitled. 


“Section 68-216 provides that no statute of limitations shall apply 
to any claim or cause of action while the recipient, former recipient, 
spouse or dependent children survive.” 


Section 68-215, Revised Statutes, 1943, provides for the filing of 
a claim in favor of the county against the estate of the deceased Old 
Age Assistance recipient. 


It is to be noted that there is a discretion in the county board 
to direct the county treasurer to make up and file a proper claim for 
Old Age Assistance paid to decedent. 


There was at one time a provision whereby real estate of an Old 
Age Assistance recipient became charged with the lien for the amount 
of assistance paid. This, however, has been repealed and the Register 
of Deeds and County Clerks authorized and directed to release and dis- 
charge same. Section 60-218. 


Attention is also called to Laws 1945, Chapter 97, which seems 
designed to so amend the homestead law as to conform to the provisions 
of Section 68-215. 
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In our view of the matter the claim filed by the county should be 
treated just the same as the claim of any other general creditor, 


It is therefore our view that the statute of non-claim, Section 
30-609, Revised Statutes 1948, is applicable just as it would be to any 
general creditor of the estate. 


We are therefore of the opinion that the statute of non-claim is 
applicable rather than the statute of limitations contained in Section 
25-218 which governs claims for revenue on the part of the state. 


It would follow that the decree of the probate court would be 
conclusive when entered. 


You asked us also to comment on what effect, the fact that the 
United States has an interest in any recovery which may be had against 
the deceased, would have on the situation. 


Reference to Title 42, Section 803, U. S. Code Annotated discloses 
that monies which are paid by the government to the state are by way 
of grant and that the United States government does not claim any 
trust or control over the monies after they are paid to the state. Should 
“ny monies turned over to the state be returned to the government 
that may be taken into account in reducing the amount paid by the 
government under any subsequent grant, but apparently no strings 
are tied to government payments when made, 


In view of this statute we do not see that the government would 
have any interest which might be asserted against any funds of the 
estate of the decedent where a claim is filed for receipt of Old Age 
Assistance payments, 


BOARD OF EDUCATIONAL LANDS AND FUNDS 
Authority to Lease Land 


August 14, 1945 
Board of Educational Lands & Funds 


You inquire as to the authority of the Board of Educational Lands 
and Funds in the management of the farm which was devised to the 
State of Nebraska by the will of Jonathan J. Lydick, deceased, and 
which devise was accepted by the Nebraska State Legislature through 
the enactment of Legislative Bill 878, Fifty-eighth Legislative Session. 


_ , The acceptance of this devise is subject to all the conditions and 
limitations contained in the will of Jonathan J. Lydick, deceased. While 
L. B. 873 does not provide any specific manner for the leasing or man- 
agement of said land, it is apparent that to attempt to handle this 
particular land in the same manner as other school lands are handled 
would be a violation of certain of the conditions of the said will. For 
example, the will gives to Mrs. Lydick during her natural life the use 
of either or both of the dwelling houses on the said premises, and a 
simall but suitable tract of land in connection therewith. This condi- 
tion makes it impossible to sell the improvements and lease the land 
as is done with other school lands which come to the State through 
escheat or devise. 
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We are, therefore, of the opinion that the Board of Educational 
Lands and Funds has the authority to lease this land in any manner 
which they consider to be to the best interests of the school fund, and 
which is not inconsistent with the terms and conditions of the will. 


Bid and Sale of Bonds 


September 28, 1945 
Board of Educational Lands and Funds 


You request our opinion as to the legality of Legislative Bill No. 
334, Fifty-eighth Session of the Nebraska State Legislature, as it relates 
to the selling of bonds “at less than the same cost the state, and ac- 
crued interest.” 


Most of the funds under the control and management of the 
Board of Educational Lands and Funds are permanent school funds, 
which have been built up through the sale of lands which were granted 
to the State of Nebraska under the Enabling Act of Congress for edu- 
cational purposes. By the Constitution of the State of Nebraska the 
Board of Educational Lands and Funds is charged with the control and 
management of these funds under such regulations as may be estab- 
lished by the Legislature. Our court has expressly held, however, that 
the state is not the owner of these funds but merely holds the same in 
trust for the benefit of the schools of the state and that the Legislature, 
as well as the Board of Educational Lands and Funds, are strictly 
limited by the terms and conditions of the grant and the constitutional 
limitations applicable thereto. 


No doubt the Legislature may authorize the selling of bonds which 
ere a part of these permanent school funds at less than the same cost 
the state if such bonds have depreciated in value so that they are now 
of less value than their original cost. Where a sale is made and a loss 
is sustained by any of the permanent school funds, a duty is imposed 
upon the Legislature to supply such loss, for our agreement with the 
federal government provided that these trusts would remain forever 
inviolate and undiminished and that the state would supply all losses 
thereof which might in any manner accrue. The duty still remains, 
however, for your board to secure the full present value of said bonds 
if the same are sold. 


Since the bonds of municipalities, school districts, etc. of the state 
are not quoted on the market, it becomes difficult to determine their 
present value. We believe that a strong showing should be made before 
any bonds are sold at less than their cost. It is our opinion that any 
bonds which are not delinquent either in principal or interest should not 
be sold at less than par, and accrued interest. 


Your board is also charged with the management and investment 
of the Nebraska Veterans’ Aid Fund. This fund was created solely 
through legislative action and, therefore, the conditions involved in 
the grant of the school lands do not apply. Nevertheless, as trustees of 
this fund the members of your board are required to use due diligence 
in the administration of this fund. The duty of public officers is stated 
in 43 Am. Jur. 82, Par. 267, as follows: 
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“Every public officer is bound to use reasonable skill and 
diligence in the performance of his official duties, particularly 
where rights of individuals may be jeopardized by his neglect. 
In other words, he is bound, virtute officii, to bring to the dis- 
charge of his duties that prudence, caution,.and attention 
which careful men usually exercise in the management of 
their own affairs.’ 


February 15, 1945 
Board of Educational Lands and Funds 


You state that your board is considering a sale of municipal and 
school district bonds under the provisions of Sec. 72-252, Rev. St. 1943. 
You further state that it has been suggested that the various issues of 
bonds be offered for sale separately, the bids listed, but confrmation 
withheld until all issues have been offered; that all of the bonds being 
offered for sale be then offered in a block and bids accepted. You in- 
quire if the bid received on the entire block is in excess of the total 
amount of the bids received on the separate issues, whether such bid 
may be accepted. 


It is our opinion that if the bid received for all of the bonds 
offered as a unit be in excess of the total amount bid on the individual 
units, that such bid may properly be accepted, subject to the limitations 
contained in Sec. 72-252, Rev. St. 1948, that “no bonds shall be sold 
at less than the same cost the state, and accrued interest.” 


Joint Bid on Bonds— 
Legality of Sale 

April 5, 1945 
Mr. Carl G. Swanson, State Treasurer 


On the 27th day of March, 1945, the majority of the members of 
the Board of Educational Lands and Funds voted to accept the joint 
bid received from the firms of Robert E. Schweser Company and 
Wachob-Bender Corporation of Omaha, Nebraska, for all of the bonds 
offered on said date, except Block No. 22, in the sum of $622,643.13. 


You ask as to the legality of the sale. I repeat my opinion which 
was verbally given the board before the said bid was accepted. 


Separate bids were received on twenty of the blocks of bonds, 
each of which was in excess of the cost to the state, the total amount 
being in the sum of $181,975.00. ($13,979.75 more than their cost.) 
To arrive at the amount that would be realized on the other six blocks 
of bonds included in the aforementioned unit bid you deduct the 
amount of $181,975.00 from the amount of the bid $622,643.13 and 
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you get the figure of $440,668.18. The said six blocks of bonds cost 
the state the sum of $454,423.93. It is therefore apparent that the 
loss on the block of six bonds would be $13,755.80. 


Section 72-252, Rev. St. 1943, provides: 


“*** All bonds or securities to be sold shall be sold 
through the Federal Reserve Bank on the open market or upon 
open, public and competitive bidding, but in no case at less 
than the current market price on day of sale. * * * No bonds 
“are te sold at less than the same cost the state, and accrued 
interest. 


It is, therefore, my opinion that the sale is in violation of the 
statute and illegal. 


North River Irrigation District 


August 24, 1945 
Board of Educational Lands and Funds 


The North River Irrigation District was organized during the latter 
part of the year 1919 and early part of 1920. The said North River 
Irrigation District, in due manner and according to law, issued certain 
bonds of indebtedness, in the total amount of $120,000.00, dated April 
1, 1920, bearing interest at the rate of six per cent per annum. 


The Board of Educational Lands and Funds, for the benefit of the 
Permanent School Fund, purchased the entire issue of said bonds on 
dates and in amounts as follows: 


May: 3301920) Sesh st $20,000.00 


January 4, 1921 ... .-- 10,000.00 
February 4, 1921 _.. -- 20,000.00 
October 14, 1921 .... .-- 10,000.00 
November 29, 1921 .. --- 20,000.00 
December'8, 19212 ree 10,000.00 
December 28, 1921 - ..- 15,000.00 
January 21; 29220 ee 15,000.00 


Thereafter, the said North River Irrigation District caused to be 
issued other bonds of indebtedness in the sum of $20,000.00, dated 
June 1, 1922, and bearing interest at the rate of six per cent per 
annum, On the 14th day of July, 1922, the Board of Educational Lands 
and Funds purchased for the benefit of the Permanent School Fund the 
entire issue of said bonds in the sum of $20,000.00. 


None of the principal of said bonds was paid, but certain pay- 
ments of interest were made thereon. On the ist day of July, 1930, 
the entire principal sum remained unpaid and the said district was also 
delinquent in the payment of interest thereon in the sum of $5,000.00. 
The said North River Irrigation District then caused to be issued cer- 
tain refunding bonds in the principal sum of $145,000.00 ($140,000.00 
principal, and $5,000.00 delinquent interest), dated July 1, 1930, and 
bearing interest at the rate of six per cent per annum. These bonds 
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were accepted by the Board of Educational Lands and Funds in pay- 
ment of the original bonds and accrued interest thereon. None of the 
principal of these bonds was paid but certain payments of interest 
were made thereon, and on the 1st day of July, 1936, the entire prin- 
cipal sum remained unpaid and said district was also delinquent in the 
payment of interest in the sum of $47,277.00. 


Said North River Irrigation District then caused to be issued cer- 
tain refunding bonds in the principal sum of $192,277.00 ($145,000.00 
principal of previous refunding issue and $47,277.00 delinquent inter- 
est), dated July 1, 1936, and bearing interest at the rate of two per 
cent per annum, which said bonds were numbered serially 1 to 83, 
inclusive, Nos. 1 to 82, inclusive, being in the principal sum of $1,000.00 
each, and No. 83 being in the principal sum of $110,277.00. Attached 
to each of said bonds were interest coupons, one of which became due 
on the 1st day of January and July of each year following the date of 
issuance of said bonds. The coupons attached to bonds 1 to 82, inclu- 
sive, being in the sum of $10.00 each, and the coupons attached to bond 
No. 83 being each in the sum of $1,102.77. Said refunding bonds were 
accepted by the Board of Educational Lands and Funds in payment of 
the refunding issue, dated July 1, 1930, and accrued interest. No part 
of the principal of any of said bonds has been paid. The only payments 
of interest made were on the dates and in the amounts as follows: 


january 21, 1089). 35. $1,332.77 
vanvaty 28, 1988" eee ees 240.00 
ADEN ct, LOBOS = nee ee une ae 130.00 
PUY 20; DOSS’ totic mee eaccsen-coacees 460.00 

Wotal »...22222 aerate $2,163.77 


Since the issuance of the original bonds no levy was ever made by 
the district for the purpose of paying any principal thereon, but cer- 
tain inadequate levies were made for the purpose of paying interest. 
Since 1940 no levies have been made for either the payment of princi- 
pal or interest. For the last seventeen years or more no water has been 
delivered through the irrigation ditch to the eastern portion of the 
district, nor to the western portion for the last ten years. 


Because of these conditions, no taxes of any nature levied against 
the land within the district have been paid for a large number of years, 
with the exception of five small tracts of land containing a total of 
about fifty acres. With reference to many tracts of land no taxes have 
been paid since the creation of the district. 


In August of 1942 the County of Garden filed eight separate tax 
foreclosure actions, which said actions contained a total of seventy- 
eight causes of action. These suits included all of the land within the 
North River Irrigation District with the exception of the five tracts 
on which taxes had been paid hereinbefore referred to. The Board 
of Educational Lands and Funds of the State of Nebraska was made a 
party defendant, and the petition prayed not only for a foreclosure of 
the taxes involved in the tax certificates, but also for an injunction 
prohibiting the district from making further levies for the payment of 
bonded indebtedness of the district. 


These actions were called for trial before the District Court of 
Garden County in August of 1943. At the trial it was stipulated 
between the parties that trial of only one cause of action be had and 
that the decision that was finally rendered thereon as to the issues in 
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controversy would be controlling in each and every cause of action in 
all eight separate cases filed. The matter was taken under advisement 
by the court, and on the 23rd day of February, 1944, a decree was 
entered finding generally in favor of the plaintiff, the County of 
Garden, and granting an injunction against the levying of any further 
taxes for the payment of the bonded indebtedness. 


The case was appealed to the Supreme Court of Nebraska by the 
Board of Educational Lands and Funds. On the 2d day of March, 1945, 
the Supreme Court of Nebraska filed its opinion reversing the decision 
of the district court and holding that only such levies which had 
actually been made could be discharged through the tax foreclosure 
proceedings and that the district was liable for the bonded indebtedness 
and the land was subject to future levies for the payment of same. 


The County of Garden filed a motion for a new trial, which was 
argued to the court on the 9th day of June, 1945, and on the 16th day 
of June, 1945, an order entered denying said motion for rehearing. 


Mandate has now issued to the District Court of Garden County, 
and it now becomes the duty of said district court to enter a judgment 
in conformity with the opinion of the Supreme Court, which means that 
a tax sale will be held covering the land involved in the seventy-eight 
causes of action but that this land will thereafter be subject to 
levies for the purpose of payment of the bonded indebtedness, 


At the time of the trial of this cause in the district court there 
was due and owing interest in the sum of $30,785.53 in addition to 
the principal amount of $192,277.00. In addition to the outstanding 
bonded indebtedness, there was outstanding at the time of the trial 
of said cause warrants in the principal sum of $12,221.44. $12,000.00 
of this amount had been reduced to judgment, which said judgment 
was owned by the Fremont National Bank, one of the defendants in 
said action. The tax sale certificates included in the seventy-eight 
causes of action were in the principal amount of $180,140.80. At the 
time of the trial interest had accrued in the total sum of $15,377.06. 
As of July 1, 1945, additional interest has accumulated in the sum 
of $9,518.39. 


The land within the district totals 5,677.8 acres, and the evidence 
produced at the time of the trial was to the effect that about five 
hundred acres of this was good hay land, which was worth from 
twenty to thirty dollars an acre. The balance was poorer hay land and 
cultivated land, which was worth on the average not more than fifteen 
dollars per acre. From this evidence it is apparent that the total value 
of the land within the district is less than the value of the taxes 
now being foreclosed as well as less than the value of the bonded 
indebtedness existing against the district. This presents the question 
as to whether or not this tax sale will be of benefit to. anyone con- 
cerned. In answer to this question the court in its opinion said: 


“Plaintiff insists that, as little, if any, of the taxes on the 
land in this irrigation district have been paid for over 20 years, 
and as its assessed value is far in excess of its real value, 
no purchasers can ever be found unless the land can be sold 
free of the burden of the outstanding bonds, for which reason 
it will be practically and permanently removed from payment 
of the actual costs of government, 


“This court concedes that such a situation, if it should 
arise in the future, would be serious. However, where the 
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application of the rules of law as appear in our statutes pre- 
sents a situation which affects the public interests adversely, 
such a condition is a question for the legislature to either 
correct or provide a remedy, as it is beyond the function of 
the court.” 


This matter is one which requires a thorough investigation and 
study. We, therefore, recommend that your board join with other 
parties interested herein in attempting to work out some prospective 
legislation which may be submitted to the Legislature when they 
next convene. 


August 8, 1946 
Hon. Edward Gillette, State Treasurer 


You inquire the manner in which the sum of $1,412.94 received 
for the North River Irrigation District bonds, which were sold to the 
North River Irrigation District by the Board of Educational Lands and 
Funds under date of July 30, 1946, under the authority granted by 
See. 72-252, R. S. 1948, should be distributed. 


The sum of $412.94 received from said irrigation district repre- 
sents money held in the sinking fund raised through a levy made for 
the express purpose of payment of interest on these bonds. This 
amount should, therefore, be credited to the temporary school fund. 
The additional bid in the sum of $1,000.00 should be credited to the 
permanent school fund. 


Valuation of School Lands 


November 5, 1946 
Board of Educational Lands and Funds 


You request our opinion as to whether or not the school lands of 
the state can be reappraised for rental purposes without a reclassifica- 
tion of the lands involved. 


Sec. 72-204, R. S. 1948, authorizes the Board of Educational Lands 
and Funds, whenever it ‘deems it to the best interest of the state’, 
to cause the school lands of the state which are under lease contracts 
to be appraised or reappraised by a competent person. This section 
requires that the appraiser make a detailed field examination of each 
forty-acre tract of educational lands for the purpose of obtaining 
information as to the type and rating of the soil, its adaptability, the 
topographical character of the land, and the location and number of 
acres of each type. This report is required to be prepared in the form 
of . detailed map with complete explanations, and shall be filed with 
the board. 
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Sec. 72-205 then provides: 


‘When the Board of Educational Lands and Funds deems 
it expedient to raise or lower the valuation of school lands 
in any county, the board, or its authorized representative, shali 
hold a meeting in the county seat of the county where such 
school lands, or any portion thereof, are located, and shall 
sit jointly in special session with the county commissioners or 
county supervisors, as a board, to take testimony and to receive 
evidence as to the value of all school lands, according to 
classification, in such county or counties. The county board 
shall make recommendatios as to the value of such school 
lands, according to classification, always considering the sale 
price of other lands in the county, the average crop pro- 
duction, and the rental value of other lands similarly situated, 
to the Board of Educational Lands and Funds, which is spe- 
cifically authorized and empowered to lower or raise such 
valuations in its discretion. The authorized representative of 
the board shall be the chairman of the joint meeting of the 
county board and the state board during such hearings. Notice 
of the time and place of such hearings shall be given by 
publication in a legal newspaper, published in the county 
where such school lands lie, for two consecutive weeks begin- 
ning at least twenty days prior to the date of the special 
hearing. In case no weekly newspaper is published in the 
county, then the notice shall be published in a legal news- 
paper of general circulation in the county. The county com- 
missioners or supervisors shall receive four dollars per day 
as full compensation for attending such special hearings, but 
witnesses shall not receive either fees or mileage for appear- 
ing before the board. The board may then raise or lower the 
valuation of such school lands, as it may deem advisable in 
the public interest of the State of Nebraska, the lessees of 
such lands, or other parties affected thereby.” 


It will be noted that the above quoted section expressly states: 


‘(When the Board of Educational Lands and Funds deems 
it expedient to raise or lower the valuation of school lands in 
any county, the board, or its authorized representative, shall 
hold a meeting in the county seat of the county where such 
school lands, or any portion thereof, are located, * * * .” 


There is no requirement in the statutes which limits the Board 
of Educational Lands and Funds to changing the valuation of school 
lands for rental purposes to such times as a classification or reclass- 
ification of the lands have been made. 


It is, therefore, our opinion that a hearing for the purpose of 
changing the valuation of school lands for rental purposes may be had 
at any time the board deems it expedient to raise or lower such valua- 
tions in any county of the state. The classification of the lands would 
be determined according to the last classifications made by the repre- 
sentatives of the board. 


It will, of course, be necessary that proper notice of the time and 
place of such a hearing be given as provided by law, which requires a 
publication in a legal newspaper, published in the county where such 
school lands lie, for two consecutive weeks, beginning at least twenty 
days prior to the date of the special hearing. 
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ENGINEERS AND ARCHITECTS 


Certificate of Registration Renewals 
June 1, 1945 


Nebraska State Board of Examiners For Professional Engineers & 
Architects 


Reference is made to your communication of May 29, requesting 
an interpretation of L. B. 199 of the 58th Session of the Nebraska 
Legislature. You ask: 


We have interpreted this provision to mean that of a 
registrant was in military service in 1943 and his Certificate 
had become lapsed because of non-payment of the renewal 
fee, such registrant could renew his Certificate within 90 days 
after being discharged from the army by simply notifying the 
Board, even though his Certificate had lapsed prior to the 
passage of this Act. Question No. 1. Is this a correct 
interpretation of the provisions of the amendment?” 


L. B. 199 provides in part as follows: 


“Certificates of registration shall expire December 31 
following their issuance, or renewal, and shall become invalid 
on that date unless so renewed, except where the holder of 
an unexpired certificate of registration has been or is inducted 
into the military service of the United States, as defined in 
the Soldiers’ and Sailors’ Civil Relief Act of 1940, and amend- 
ments thereto, of the United States, in which case (1) such 
holder of a certificate of registration shall have ninety days 
after his discharge from such service in which to apply for 
the renewal of such registration certificate; (2) until the 
expiration of such period, the certificate of registration issued 
prior to the induction of the holder into such military service 
shall remain in full force and effect without the payment of 
the annual renewal fee, which would otherwise be required by 
this section.” 


We believe you to be correct in your interpretation of the provisions 
of the amendment in answer to question No, 1 


With reference to question No. 2, we have examined L. B. 199 
and the related sections of the law applicable thereto, and we find no 
provision of the statutes authorizing refund of such renewal fee. 


Your third question is as follows: 


“Does the Examining Board have legal authority to post 
the funds paid by registrants during military service as ad- 
vanced payments of renewal fee for a similar period following 
their discharge?” 


We believe that the answer to this question is in the affirmative, 
since the specific amendment of the statute says: 


“Until the expiration of such period, (the ninety days 
after his discharge) the certificate of registration issued prior 
to induction of the holder into such military service shall 
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remain in full force and effect without the payment of the 
annual renewal fee which would otherwise be required by this 
section.” 


If the Legislature had any other intention in mind, it would 
have been as clearly expressed in this bill or some other bill as the 
intention is expressed here that a person in the military service shall 
not suffer the lapsation of his registration certificate by virtue of 
being a member of the armed forces of this country during the time 
of war; it will be noted that the language of this bill indicates that 
the Legislature had an intent to cover all holders of registration cer- 
tificates, for the amendment provides “has been or is inducted.’ 
You suggest that some holders of registration certificates have made 
the annual payment thereon as required by the law, even though they 
were in the armed forces of this country, as contemplated in the act. 
In such case, this enactment would excuse payment during the time 
they were in the armed forces and for ninety days thereafter, and so 
that there would be no discrimination the Board may quite propertly 
post any payment that has been made as an advance payment to the 
credit of the payor, until such time as it becomes necessary for the 
payment of the obligation. 


November 26, 1945 
Mr. Roy M. Green, Secretary, Nebraska State Board of Examiners 


We have your inquiry of November 23, concerning L. B. 199 of 
the 1945 legislative session. This bill is amendatory of Sec. 81-849 
and is found in R. S. Supp. 1945 by that number. 


You state that a registrant had paid his renewal fee to December 
81, 1941, and on May 15, 1942, he entered the armed forces of this 
country and served until October 24, 1945, and you ask the charge 
to be made for his renewal. 


The above section of the statute, as amended, provides that no 
renewals shall be made after a lapse of one year from the original 
expiration date thereof, so that with the registrant entering the armed 
forces during the year 1942 his certificate was subject to renewal until 
December 31, 1942, but he did enter the armed forces on May 15, 1942, 
and under the provisions of the above-cited section, his certificate of 
registration would remain in full force and effect without the payment 
of the annual renewal fee which would otherwise be required by the 
law. _ The above-cited section of the statute also provides that the 
fee to be paid for the renewal of a certificate after December 31, when 
the certificate expired, should be increasd thirty cents for each month 
or fraction of a month that the payment for the renewal was delayed. 


We are therefore of the opinion that the registrant in question, 
under the law, for a period of ninety days subsequent to October 24, 
1945, may have his registration certificate renewed by the payment of 
the required fee, plus thirty cents per month from January 1, 1942, 
to May 15, 1942. 
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Plans by Non-Resident and Non-Registered 


October 5, 1945 
Board of Control 


We have your communication of October 8 requesting the opinion 
of this office as to the validity of the use of a set of plans, prepared 
by a non-resident and non-registered engineer or architect, to be used 
by the state in the construction of a superintendent’s residence without 
the city limits of Beatrice, Nebraska, such plans to be approved by the 
supervising engineer of your board. : 


We have examined the statutes of this state and do not find any 
prohibitions contained therein against the proposed procedure in the 
laws relating to the Board of Control and its enumerated powers. 


The statutes relating to Professional Engineers and Architects 
were examined, and we are of the opinion that the proposed construc- 
tion falls within the provisions of (b), Sec, 81-853, R. S. 1948, wherein 
it is stated: 


“Nothing in sections 81-889 to 81-856 shall * * * ; 
(b) be held or construed to have any application to the con- 
structing, * * * of any building or other structure outside 
of the corporate limits of any city or village, where such 
building or struction is to be or is used for residential or 
farm purposes, * * * ” 


Thus it will appear that your proposed construction is excepted 
from the operation of the only law that might have a bearing on the 
procedure. 


FIRE MARSHAL 
Condemned Building 


January 8, 1946 
Mr. L. D. Mengel, State Fire Marshal 


You inquire whether under Sec. 81-515, et seq., you would have 
authority to advertise and sell a building at public sale which had 
been condemned and enter into a contract with the purchaser of the 
building to demolish same within a period of sixty days and remove 
the material from the premises. 


Sec. 81-519, R. S. 1943, states in part: 


“State Fire Marshal shall proceed to cause such building 
or structure to be demolished or repaired, in accordance with 
the direction contained in such order, and, where a building is 
demolished in accordance with such order, he may sell and 
dispose of the salvage materials therefrom at public auction 
upon three days’ posted notice... ” 
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It is understood, of course, that the words “in accordance with 
the direction contained in such order,” as quoted above, mean an order 
from the district court in the district in which such condemned kuild- 
ing is located. 


It is our opinion that if you advertised and sold the building 
under agreement that it be demolished, that you are causing such 
building to be demolished within the provisions of this section, and 
the procedure outlined is satisfactory. 


We call your attention, however, to Sec. 77-1725, R. S. 1948, which 
specifies that any lien for taxes shall follow and adhere to the building 
or materials wherever situate, or into whatever form the same may 
be converted. Although it is our opinion that this particular section 
does not prevent the building from being demolished when it has been 
declared a fire hazard, still a tax lien may adhere to the salvage 
materials and the county treasurer should be notified of the pro- 
ceedings. ; 


Electrical Inspection and Fees 


October 5, 1945 
Mr. L. D. Mengel, State Fire Marshal 


We are in receipt of your letter of September 29, asking several 
questions as to the proper interpretation of the provisions of Legis- 
lative Bill No. 66 passed by the last Legislature (Chap. 235, Laws of 
Neb. 1945). This act provides for the inspection of new electrical 
installations in rural areas. 


You state that the Rural Electrification Administration is planning 
on setting up its own inspection bureau, and you inquire if it can 
legally do this and make inspections, collect the inspection fee, use 
the money to pay the inspectors making the inspections, and for main- 
tenance of its inspection bureau, and send copies of all work done to 
you for your files. 


Section 1 of L. B. 66 contains the following provision: 


“Inspections of new electrical installations, other than those 
made by the State Fire Marshal, his deputies or assistants, 
may be made by the electric utility furnishing electric current 
for such installations, or by other qualified persons, at the ex- 
pense of the owner, such inspections to comply with the code 
established by the State Fire Marshal.” 


This provision seems to provide ample legal authority to the 
Rural Electrification Administration to set up its own inspection 
bureau and collect inspection fees from the owners to be used for 
payment of inspectors and maintenance of the inspection bureau. 

You further inquire: 


“If this could be done legally, could the Utility furnishing 
the current, appoint and pay a Chief Inspector to supervise 
inspections, also maintain an office?” 
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We find nothing in the law which would make this illegal. It 
would be merely a detail of the inspection system set up by the R. E. A. 
which the law authorizes but does not attempt to regulate. 


You further inquire: 


“‘Would the State Fire Marshal be liable on his bond for 
the work, or acts of an inspector?” 


The State Fire Marshal could, perhaps, be held liable on his 
bond for the acts of his own deputies or assistants, but not for the 
acts of inspectors not under his control, such as inspectors furnished 
by the R. E, A. The law permits such persons to make inspections 
independently of the State Fire Marshal; the only condition being that 
their inspections shall comply with the code established by him, The 
State Fire Marshal has no control over such inspectors and certainly 
could not be held liable on his bond for their acts. 


You further inquire if it is the intent of the Legislature that the 
$2.50 inspection charge be the maximum fee that could be charged, 
or could the utility make a larger charge. 


A provision of Section 1 of the act reads: 


“The fee for such service shall not exceed two dollars and fifty 
cents and, in addition thereto, mileage at the rate of four 
cents per mile for the distance actually travelled to and from 
the installation to be inspected but the total charge for mileage 
shall not exceed the sum of four dollars.” 


This provision, however, seems to apply only to inspections made 
by the State Fire Marshal, his deputies or assistants, and not to in- 
spections made by the electric utility furnishing the electric current 
or by other persons. See 50 Am. Jur. 258, Sec. 269. Such inspections 
would appear to be a matter of contract between the owner and the 
inspector or inspecting agency. It would seem, therefore, that the 
utility could make a larger charge than $2.50 and also fix its mileage 
charges at 4c per mile or any other rate, inasmuch as the inspections 
are a matter of contract between the owner and the utility or inspector. 
The fee of $2.50 and mileage at the rate of 4c per mile applies, in our 
opinion, only to the State Fire Marshal, his deputies and assistants. 


We are strengthened in this view by the language of the title 
to the act, which indicates clearly the intent of the Legislature to 
permit the owner to contract with persons other than the State Fire 
Marshal, his deputies and assistants, for inspection of his electrical 
installations, and also by the fact that violation of the act constitutes 
a misdemeanor, and an act will not be regarded as a crime unless the 
statute says so in clear and unmistakable language. 


You also inquire as to whether, in cases where the utility makes 
its own inspections, your office would be required to collect the fees 
and pay them to the inspectors making the inspections. In view of 
what we have already said, the answer is “no.” It is the duty of the 
utility to collect and distribute such fees, and your office has no 
duty or responsibility in the matter, 


You further say: 


“In reading this bill, or law, it says may and I am wonder- 
ing if this word means shall,” etc. 
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We assume that you refer to the first sentence in Section 1 of 
the act, which reads: 


“The State Fire Marshal, his deputies or assistants, may, 
when requested by the owner of the property, make inspections 
of new electrical installations in rural areas on farmsteads.” 


It has been held that powers conferred on public officers are 
generally construed as mandatory, though the language may be per- 
missive, where the public are concerned in their execution or where 
they affect the rights of third persons. State ex rel. Millsap v. Stod- 
dard, 108 Neb. 712, 189 N. W. 299; 438 Am, Jur. 76, Sec. 259. It was 
presumably the legislative intention to require the State Fire Marshal 
te make inspections when requested by property owners, and the word 
“may” as used in the statute should be construed to mean “shall.” 


We note your statement that you have very little funds for the 
performance of the duties imposed by this act. It is not our view 
that the law requires your office to perform duties which require the 
expenditure of money, even though such duties are imposed byrstatute, 
when, through failure of the Legislature to appropriate, or for other 
reason, no funds are available for the purpose. See 46 C. J. 1018, 
Sec. 246. It is obvious that the maximum fee of $4.00, which includes 
mileage, is not adequate compensation to inspectors who might have 
to travel several hundred miles to the far corners of the state; and 
your office might be unable to procure competent inspectors who would 
be willing to serve for such inadequate compensation. Where you are 
requested to make inspections and are unable to do so for lack of 
funds, we believe you are legally justified in refusing the request. 


Inspection Duties 


April 15, 1946 
Mr. L. D. Mengel, State Fire Marshal 


We are in receipt of your letter relating to the fires which have 
broken out in potato cellars in Scottsbluff, Nebraska, during the past 
sixteen months and which appear to be due to a leakage of gascling 
from a refinery. 


I note your statement of the situation and that you are of the 
opinion that everything has been done which can be done at this time 
to abate the fire hazard there, and you feel that it is now definitely 
past, although it will take time to be certain of this, 


I believe you have ample authority under the statute to compel 
whatever changes or repairs may be necessary in order to abate the 
hazard, but, as you say, you must first be able to prove that the hazard 
arises from some defect in the refinery before you can compel the 
refinery to.remedy the defect, or can condemn it and close it down. 
If the fire hazard continues in spite of the steps which you have already 
taken, I believe it is your duty to continue your efforts to ascertain 
the cause and, when found, to remedy it. There appears to be no 
good reason why you should do anything further at this time as long 
as you feel that you have actually found the cause and that it has 
been remedied. 
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As to the responsibility for protecting the property and lives of 
the citizens of Scottsbluff, the statute fixes a responsibility on both 
the State Fire Marshal’s office and the city of Scottsbluff. The statute 
does not attempt to apportion or allocate the respective duties of the 
State Fire Marshal and of the city, nor the expense in connection with 
the performance of these duties. It is obviously the intent of the 
legislature that the cities and towns of the state shall cooperate with 
the State Fire Marshal in preventing fires and abating fire hazards, 
and certainly a reasonable part of the expense should be borne by 
the cities and towns. 


If you feel that you have done all that can reasonably be done 
at the present time to clear up the situation at Scottsbluff, I’ believe 
you are justified in refusing to expend further money and effort in 
the matter, although there is no reason why the city of Scottsbluff, 
if it desires to do so, may not continue its efforts to ascertain the 
cause of and abate the nuisance. If it should develop later on that 
you have not yet found the cause of these fires, then I think it would 
be your duty to make further investigation and take such steps as are 
necessary to eliminate the hazard. 


Legal Counsel—Condemnation : 
November 18, 1946 
Mr. E. C. Iverson, State Fire Marshal 


You refer to the provisions of Sec. 81-516, R. S. 1943, providing 
for the fiiling of copy of an order of condemnation against buildings 
which are fire hazards with the clerk of the district court and for 
proceedings in the district court in this and subsequent sections of the 
act. You also call attention to the provisions of Sec. 81-504, which 
authorizes the attorney general to appoint a special attorney to assist 
and advise the state fire marshal. You inquire if the legal proceedings 
set out in Sec. 81-516, et seq., should be handled by an assistant 
appointed by the attorney general or by the local county attorney. 


We believe that in cases of this kind the matter should be handled 
by the county attorney of the county in which the condemned building 
is located unless there are special conditions existing which make this 
course impossible or inadvisable, in which event an assistant appointed 
by the attorney general should handle the matter. Ordinarily, how- 
ever, such matters can be handled more efficiently and economically by 
the county attorney. 


Removing Fire Hazard—Procedure and Expense 


November 18, 1946 
Mr. E. C. Iverson, State Fire Marshal 


You call attention to the provisions of Sec. 81-520, R. S. 1943, 
which provides that the state fire marshal or any deputy fire marshal or 
inspector who finds any combustibles or explosive material upon any 
premises endangering the safety of such building or property or the 
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occupants thereof or of adjoining buildings, shall order such materials 
removed or such dangerous condition abated, and further provides 
that if the owner or occupant fails to comply with such order within 
twenty-four hours thereafter, he shall be guilty of a misdemeanor, 
and that said material may be removed or dangerous condition abated 
at the expense of the owner, and that the state fire marshal may main- 
tain all necessary actions for the recovery thereof. 


You first inquire: 


“Statute 81-520 provides that the non-complying owner 
shall be guilty of a misdemeanor. We would like to know first 
what penalties a court would be empowered to assess against 
the misdemeanant.”’ 


Our statutes define a “misdemeanor” as any offense which may 
not be punished with death or imprisonment in the penitentiary. Sec. 
29-102, R. S. 1943. No penalty is prescribed for misdemeanors gen- 
erally, and ordinarily the statute defining a misdemeanor prescribes 
the penalty for the misdemeanor described. Sec. 81-520, R. S. 1943, 
defines the actions of property owners in creating fire hazards as a 
misdemeanor, but fails to prescribe a penalty, and an examination of 
the statutes, and of the original act of which Sec. 81-520 was a part, 
fails to reveal any penalty for the misdemeaor described in Sec. 
81-520. I am of the opinion, therefore, that it would be impossible to 
sustain a criminal conviction under this statute because of the failure 
ef the legislature to prescribe a penalty for its violation. Lane v. 
State, 120 Neb. 302, 2832 N. W. 96; Behrens v. State, 140 Neb. 671, 1 
N. W. 2d 289. 


You further inquire: 


“The Statute further provides that the material may be 
removed at the expense of the owner of the building and ‘the 
State Fire Marshal may maintain all necessary action for the 
recovery thereof.’ Will you please advise this Department as 
to what steps, if any, it may lawfully take to remove such 
material from such a building; the source of the funds to pay 
for such work and the technique which should be followed by 
the Fire Marshal in the recovery of money so expended.” 


The legislature did not attempt to prescribe any specific procedure 
other than the requirement that a written order be served on the 
owner, lessee, agent, or occupant of the building or premises, giving 
him twenty-four hours, or a longer time if deemed advisable, to remove 
the hazardous materials. The statute then goes on to provide that if 
the order is not complied with, ‘‘said material may be removed or dan- 
gerous condition abated, at the expense of the owner of such building 
and premises or the person upon whom such service is so made, or both, 
and the State Fire Marshal may maintain all necessary actions for the 
recovery thereof.’”’ (Emphasis supplied.) 


It seems to have been the intention of the legislature to clothe 
the state fire marshal with authority to enter the premises where a 
fire hazard exists and remove the dangerous materials, or correct the 
hazardous conditions, and to recover the cost of doing so from the 
owner or occupant of the premises by an ordinary civil action in the 
proper court, just as any other claim is collected by legal proceedings. 
The state fire marshal would be required to pay the expense of removal 
of such materials, in the first instance, from any funds available to 
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his department for that purpose. When the expense has been recovered 
from the owner or occupant of the premises, it should be used to 
reimburse the fund from which the expense was originally drawn. 


The action for injunction to abate a nuisance could also be in- 
voked in a proper case against the owner or occupant of a building 
who persisted in maintaining a fire hazard on the premises, and the 
expense of removing the fire hazard could be charged against the 
defendant and recovered in such an action along with injunctive 
relief, 


I am of the opinion that the state fire marshal must depend upon 
these civil actions for enforcement of this statute rather than upon 
eviminal prosecutions, as the failure of the legislature to provide a 
penalty precludes, in my opinion, the possibility of a successful criminal 
prosecution even though the statute describes the act as a misdemeanor. 


GAME, FORESTATION AND PARKS COMMISSION 
Confiscation 


March 28, 1946 
Mr. Paul T. Gilbert, Secretary, Game, Forestation & Parks Commission 


In your letter you request our opinion as to whether the Game, 
Forestation and Parks Commission “must follow ceiling quotations as 
set by the O. P. A. in the instance of confiscated raw fur and confiscated 
guns.”’ 


Sec. 37-606, R. S. 1948, provides as follows: 


“All game, killed, taken or caught and all game and raw 
furs bought, sold or bartered, shipped or had in possession con- 
trary to any of the provisions hereof, shall be and the same 
are declared to be contrabrand, and subject to seizure ‘and 
confiscation by any warden, sheriff or constable, or commis- 
sioner, or employee of the commission.” 


Sec. 37-608, R. S. 1948, provides as follows: 


“Contraband game and fish seized and confiscated in 
accordance with the provisions hereof, shall be turned over to 
the nearest hospital, state institution or county poor farm, 
or otherwise disposed of as directed by the commission, and 
all contraband hides and furs shall be sold, and the proceeds 
paid into the state game fund.” 


Sec, 37-610, R. S. 1948, provides in part as follows: 


“*** All guns and lawful nets while being used illegally 


shall be seized upon the arrest of the person so using them, 
and upon conviction of such person of the violation of any 
provision of this act, all and every gun * * * so used by such 
person as a part or element of such violation shall be forfeited 
to the state.” 
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The Second Supplemental Order No. 10, November 26, 19465, 
Office of Price Administration, reads in part as follows: 


“* * * no provision of any price schedule, maximum price 
regulation or other pricing order issued by any office of the 
Office of Price Administration shall be deemed to apply to any 
sale, at auction or otherwise, (a) held pursuant to the provi- 
sions of any order of sale made or entered by a State or Fed- 
eral court, (b) held by a sheriff, constable, bailiff, marshal or 
other judicial officer, pursuant to applicable State or Federal 
law, or (c) held by a duly qualified executor or administrator, 
guardian or other legal representative in liquidating the assets 
of a decedent, minor or incompetent pursuant to applicable 
State law.” 


We are therefore of the opinion that the ceiling quotations as 
set by the O. P. A. do not apply to the sale of confiscated furs and 
guns by the Game, Forestation and Parks Commission. 


Permits to Vendors 


June 6, 1945 


Mr. Paul T. Gilbert, Executive Secretary, Game, Forestation and Parks 
Commission 


In your recent letter you request our opinion on the following: 


“Can bass and other game fish beside catfish be legally 
seined and sold from the Missouri River on the new combina- 
tion seining-vendor’s permit.” 


Sec. 37-505, L. B. 95, reads in part as follows: 


“Tt shall be unlawful to buy, sell or barter any game bird, 
game animal, except the flesh of raccoon which has been legally 
taken, or game fish protected by this act at any time, whether 
killed or taken within or without this state, or for any com- 
mercial institution, commission house, restaurant or cafe keeper 
to have in possession at any time black bass, game birds or 
game animals protected by this act. Catfish or other game 
fish except black bass lawfully shipped in from without the 
state, or game or fish lawfully acquired from a lawful game 
farm or a person having a fish-culture permit, may be sold 
in this state. The burden of proof shall be upon every such 
dealer and keeper to show by competent and satisfactory evi- 
dence that any game or game fish in his possession or sold by 
him was lawfully imported from without the state, or was law- 
fully acquired from a licensed game farm or a person having 
a fish-culture permit; Provided, however, fish lawfully taken 
from the Missouri river, under the provisions of section 
87-502 as amended by this act, shall be exempt from the pro- 
visions of this section, excepting game fish protected by this 
act and catfish less than thirteen inches in length, if the 
vendor of such fish shall first procure a permit to seine and 
sell the same from the secretary of the commission.” 
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We are of the opinion that it was the intention of the legislature 
to permit the taking of catfish thirteen inches and over in length by 
means of nets in the Missouri river and the sale of the same upon 
receiving a seining-vendor’s permit. That it is illegal to seine or sell 
bass at any time or place, but catfish of legal size and other game fish, 
legally imported, may be sold in this state, thus allowing the sale 
of those fish which are commercially taken in other states, although 
protected as to species in Nebraska. 


Hunting—Trespassing 
December 4, 1946 
Mr. W. C. Conover, County Attorney, Grant 


You inquire whether or not one may be properly charged with 
trespass where he hunts from a boat in the Platte river or from an 
island in the Platte river without having obtained permission of the 
riparian land owners opposite the place where he is hunting. 


Section 37-510, Revised Statutes 1943, states that it shall be un- 
lawful for anyone to hunt or fish upon any private land without per- 
mission of the owner. 


Grants of land on a nonnavigable river carry with them the exclusive 
right and title of the grantee to the center of the stream unless the 
terms of the grant denote the intention to stop at a margin of the river. 
McBride v. Whitaker, 90 N. W. 966, 65 Neb. 137, judgment affirmed. 
Whitaker v. McBride, 25 S. Ct. 530, 197 U. S. 510, 49 L. Ed. 857. 


The owner of land adjoining a nonnavigable stream is the owner of 
the soil to the center of the thread of the stream. Haney v. Hewitt, 181 
_N. W. 861, 105 Neb. 746. 


An owner of land on the shore of a nonnavigable river in absence 
of restrictions in his grant owns to the center line of the river. Applica- 
tion of Central Nebraska Public Power & Irrigation Dist., 295 N. W. 
386, 138 Neb. 742. 


The boundary line between riparian owners on the same side of 
a non-navigable stream runs from the end of the shore line to and 
along a line at right angles with the center line of the stream. Appli- 
cation of Central Nebraska Public Power & Irrigation Dist., 295 N. W. 
236, 1388 Neb. 742. 


The grant of land on a nonnavigable river, made by the general 
government with reference to the plat of the survey, which shows a 
meandered line along the river bank, conveys to the grantee such 
unsurvyed islands or parts of islands as lie within that limit. McBride 
v. Whitaker, 90 N. W. 966, 65 Neb. 137, judgment affirmed. Whitaker 
v. McBride, 25 S. Ct. 530, 197 U. S. 510, 49 L. Ed. 857. 


An owner of land on the shore of an unnavigable river, in the ab- 
sence of restrictions in his grant, owns to the thread of the stream, and 
his riparian rights extend to existing and subsequently formed islands. 
Haney v. Hewit, 181 N. W. 861, 105 Neb. 746. 
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The above cases involved land along the Platte river and islands 
therein belonging to the riparian owners. 


The supreme court of Montana in the case of Herrin. vs. Suther- 
land, stated the rule as to trespass in a nonnavigable stream, as follows: 


“The title to the bed of a nonnavigable stream, together 
with the right of fishing therein, belongs to the owner of the 
adjacent land, and a stranger becomes a trespasser in wading 
along the bed of the stream for the purpose of taking fish; 
and the fact that he gains entrance to the nonnavigable stream 
from a navigable one is immaterial. (See 11 R. C. L. 1032; 
2R.C. L. Supp. 1851; r R. C. L. Supp. 626.)” 


In the above-entitled case the court said in part: 


“The court, in Albright v. Cortright, 64 N. J. L. 330, 48 
L. R. A. 616, 81 Am. St. Rep. 504, 45 Atl, 634, observed: ‘In 
country life a multitude of acts are habitually committed that 
are technically trespasses. Persons walk, catch fish, pick 
berries and gather nuts in alieno solo (on another’s land), 
without strict right. Good-natured owners tolerate these 
practices until they become annoying or injurious, and then 
put a stop to them.’ 


“The defendant trespassed also when he waded up and 
down Fall creek fishing. The channel of the creek belonged 
to the plaintiff (1 Tiffany, Real Prop. § 302), and while the 
plaintiff did not own the fish, ferae naturae, he had the exclu- 
sive right to fish for them while they were in the waters of 
Fall creek within his land. 26 C. J. 598. It would seem clear 
that a man has no right to fish where he has no right to be. 
So it is held uniformly that the public have no right to fish 
in a nonnavigable body of water, the bed of which is owned 
privately. 16 Mich. L. Rev. 37; Baylor v. Decker, 133 Pa. 168, 
19 Atl. 351; State v. Theriault, 70 Vt. 617, 43 L. R. A. 290; 
67 Am. St. Rep. 695, 41 Atl. 1030. That defendant entered 
Fall creek from the navigable Missouri of course is of no im- 
portance. Knudson v. Hull, 46 Utah, 114, 148 Pac. 1070.” 


It is our opinion in view of the above statutes and court decisions 
that one would be guilty of trespass upon the facts as set out in your 
inquiry. ; 


HEALTH DEPARTMENT 


State Mental Health Authority 
October 21, 1946 


Hon. Dwight Griswold, Governor 
You say: 


“T am enclosing a copy of Public Law 487—79th Congress 
of the United States. Please advise me as to who is the ‘state 
mental health authority’ in the State of Nebraska, as referred 
to in Section 3 of this bill.” 
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Section 3 inserts in Section 2 of the Public Health Service Act 
(42 U.S. C., ch. 6A), amongst other new paragraphs, (m): 


“(m) The term ‘State mental health authority’ means 
the State health authority, except that, in the case of any State 
in which there is a single State agency, other than the State 
health authority, charged with responsibility for administer- 
ing the mental health program of the State, it means such 
other State agency.” 


After a careful examination of our state statutes we are unable 
to find any provision for a single state agency specifically charged with 
responsibility for administering the mental health program of the state, 
and therefore believe that under the federal act the Department of 
Health is the agency to be charged with the administration of the 
program, 


BARBER BOARD 


License Fee 
April 3, 1946 
Mr. W. S. Petty, M. D., Director of Health 


You request our opinion on certain questions relating to the laws 
governing the practice of barbering and particularly with reference to 
L. B. 249 passed by the 1945 legislature pertaining to service charges 
of barber shops. 


You first call attention to the provisions of Sec. 9, L. B. 249 (Sec. 
71-236, R. S. Supp., 1945), which requires each barber to pay a fee 
of two dollars on the annual renewal of his certificate, the fee to 
ret defray the cost of administration of the act. You then inquire as 
follows: 


“Tt is clear that the Legislature, by Legislative Bill 249, 
intended each licensed or master barber to remit a fee of 
two dollars in addition to the regular two dollar renewal fee 
set out in Section 71-219 supra. The question now arises as 
to whether a licensed apprentice barber is also obligated to 
annually remit the fee of two dollars mentioned in Legislative 
Bill 249 in addition to the annual renewal fee of one dollar 
and fifty sents. * * * ” 


It is our opinion that the fee of two dollars provided in Sec, 9 of 
L. B, 249 applies only to licensed or master barbers and not to appren- 
tice barbers. Apprentice barbers are classified by the law in a special 
group, and their qualifications are quite different from those required 
of a master barber. See Secs. 71-204 and 71-206, R. S. 1943. We be- 
lieve that the word “barber” as used in Sec. 9 of L. B. 249 cannot be 
construed to mean apprentice barber and that, had the legislature in- 
tended to include apprentice barbers in this provision, it would have 
done so by the use of appropriate language. 
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You further inquire: 


“* * * Must the fees derived from Section 9 of Legis- 
lative Bill 249 be kept separate from the renewal fees pro- 
vided in Section 71-219 or can they be allocated to a com- 
mon fund and expended generally for the operation of the 
barber law as a whole?” 


In view of the provision of Sec. 9 of L. B. 249 that, “The fees so 
paid shall be used by the board to help defray the cost of administra- 
tion of this act,’’ we are of the opinion that the fees collected under 
Sec. 9 of L. B. 249 should be kept in a separate fund and should be de- 
voted exclusively to the cost of administering L. B. 249. 


You further inquire as follows: 


“Section 71-222 provides that the Barber Board members 
shall receive compensation of six dollars per diem while in the 
discharge of their duties. This section also provides that ‘The 
Board with the consent of the Director (of Health) shall have 
authority to employ such inspectors, clerks and other assistants 
as it may deem necessary to carry out the provisions of Sec- 
tions 71-201 to 71-224.’ Since the Barber Board members in 
this state also work as regular barber inspectors, can the Board, 
with the consent of the Director of Health, in the light of Sec- 
tion 71-222 set up a different and perhaps greater salary for 
themselves as inspectors, than they are receiving when they 
act purely as board members?” 


The rule of law is well established that a public officer must per- 
form the duties of his office for the compensation provided by law and 
that he is not entitled to more compesation than the law expressly pro- 
vides. 43 Am, Jur. 150, Sec. 368. In this case, the law fixes the com- 
pensation of members of the barber board at six dollars per diem and 
provides that they shall be reimbursed for necessary traveling expenses. 
However, as you point out, the board is authorized under Sec. 71-222, 
R. S. 1943, to employ inspectors, clerks and other assistants as it may 
deem necessary; and it must necessarily be assumed that such em- 
ployees are entitled to compensation for their services. Assuming that 
the members of the board may lawfully, with the consent of the 
director, perform the services of inspectors, and that such services are 
in addition to and are not a part of their duties as members of the 
board, we are of the opinion that they may lawfully receive compensa- 
tion for such services in addition to the compensation of six dollars 
per diem which is fixed by law for their services as members of the 
Loard. 43 Am. Jur. 151, Sec. 364; 46 C. J. 1017, Sec. 242. 


I wish to make it clear, however, that, in our opinion, the members 
of the board are not entitled to additional compensation for performing 
the official duties imposed upon them by L, B. 249. The legislature has 
seen fit to increase the duties of the board without increasing the com- 
pensation of its members, and, in the absence of any statutory authoriz- 
ation for additional compensation, the board must perform these new 
duties without any increase in compensation, 


Lastly you inquire: 


«© * * * does the Department of Health have administrative 
supervision over the operation of Legislative Bill 249 or does 
this rest wholly with the Barber Board?” 
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L. B. 249 prescribes the powers and duties of the barber board in 
the administration of that act, but it does not, in our opinion, affect 
in any way the provisions of Secs. 71-221, 71-222 and 71-223, which 
create and prescribe the general powers and duties of the barber board 
and provided specifically that the board shall be “under the super- 
vision of the Director of Health.” It is our opinion that in exercising 
its powers, and performing its duties prescribed by L. B. 249, the 
barber board continues to function under the supervision of the Director 
of Health. 


Prices 
April 27, 1945 


Joseph C. Reavis, State Senator, Senate Chamber 
In your communication of April 25; you say: 


“Kindly give me your opinion upon the constitutionality 
of L. B. 249 (Barber Bill).” 


You do not state the specific ground of your inquiry, but we take it that 
it has to do with the power of our Legislature to deal with the matters 
set forth in the title of the bill, which is as follows: 


“FOR AN ACT relating to public health; to give to the 
Board of Barber Examiners jurisdiction and authority to in- 
vestigate trade practices among barbers; to give such board 
authority to promulgate such regulations and to enforce the 
same pertaining to service charges of barber shops as will tend 
to eliminate unfair and insanitary practices; to fix territorial 
units for such regulation; to regulate barber shops and prac- 
tices therein; and to repeal all acts in conflict with this act.” 


The present Attorney General, on April 19, 19389, gave an opinion 
as to the constitutionality of L. B. No. 74 pending before the 1939 
Legislature. A copy of said opinion is enclosed herewith. 


The Attorney General, in his opinion of April 19, 1939, recognized 
that the rulings of the various states had been at variance on the 
matter of price fixing, but was influenced in his conclusion by the 
change in attitude of the United States Supreme Court in the case of 
the West Coast Hotel Company, 300 U. S. 379, and also by the ap- 
parent trend of recent decisions in the courts of other states, including 
the case of State v. McMasters, 283 N. W. 782, decided by the Supreme 
Court of Minnesota, the latest case then decided. We must admit that 
we find some variation in the later cases. 


You perhaps might be interested in the following excerpt as to 
regulation of prices which may be charged by barbers, as set out in 
State Board of Barber Examiners v. Cloud (Ind.), 44 N. E. 2d 972, 976: 


“Statutes upheld: Board of Barber Examiners of Louisiana 
v. Parker, 1938, 190 La. 214, 182 So. 485; Herrin v. Arnold, 
1938, 183 Okl. 392, 82 P. 2d 977, 119 A. L. R. 1471; State v. 
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McMasters, 1939, 204 Minn, 438, 2838 N. W. 767; Arnold v. 
Board of Barber Examiners, 1941, 45 N. M. 57, 109 P. 2d 
779; McRae v. Robbins, 1942, Fla., 9 So. 2d 284. 


* Ke KK K % 


“Statutes held unconstitutional: Duncan v. City of Des 
Moines, 1936, 222 Iowa 218, 268 N. W. 547; State ex rel. Ful- 
ton v. Ives, 1936, 128 Fla. 401, 167 So. 394; State v. Greeson, 
1939, 174 Tenn. 178, 124 S. W. 2d 253; Hollingsworth v. State 
Board of Barber Examiners, 1940, 217 Ind. 3738, 28 N. E. 2d 
64; Noble v. Davis, 1942, Ark., 161 S. W. 2d 189.” 


Your attention is called to the case of Arnold v. Board of Barber 
Examiners, 45 N. M. 57, 109 Pac. 2d 779. There ‘a Barber’s Price 
Fixing Act authorizing Board of Barber Examiners to approve” was 
upheld. The last paragraph of the syllabus is as follows: 


“The Barbers Price Fixing Act authorizing Board of Bar- 
ber Examiners to approve agreements establishing minimum 
prices for barber work, submitted by any organized group of 
75 per cent. of barbers in each judicial district, with ultimate 
power of fixing minimum prices in board, is not so arbitrary, 
discriminatory, or unreasonable as to violate state or federal 
constitutions guaranteeing ‘due process of law’ and ‘equal 
protection of the laws.’ Laws 1937, c 230, § 12; Const, N. M. 
art. 2, § 18; U.S.C.A, Const. Amend. 14.” 


The cases appear to be in some confusion, and it is difficult to 
make a categorical statement as to what conclusion our court would 
arrive at if the matter should be submitted to them. We feel, however, 
that our court would not overlook what was said in Boomer y, Olsen, 
143 Neb. 579, 587: 


“But even if the evidence showed that plaintiffs had 
engaged in unfair business practices and in the making of 
unconscionable profits, proper regulatory statutes afford a com- 
plete remedy without a resort to price fixing. ‘It has never 
been supposed, since the adoption of the Constitution, that the 
business of the butcher, or the baker, the tailor, the wood chop- 
per, the mining operator or the miner was clothed with such a 
public interest that the price of his product or his wages could 
be fixed by state regulation. * * * One does not devote one’s 
property or business to the public use or clothe it with a pub- 
lic interest merely because one makes commodities for, and 
sells to, the public in the common callings of which those above 
mentioned are instances.’ Wolff Co. v. Industrial Court, 262 
U. S. 522, 43 S. Ct. 630. While it is true that the supreme 
court of the United States has receded from this posi- 
tion in the later cases in interpreting the provisions of the 
federal Constitution, this court has consistently adhered to the 
doctrine, except in a business in which the owner by devoting 
it to a public use, in effect, grants the public an interest in the 
use and subjects himself to public regulation to the extent of 
that interest. Included in the exception are railroads, bus lines, 
street car lines, and similar businesses in which the extent of 
the public interest is such as to require protection from dupli- 
cation and competition, and a fixing of rates and charges as 
a matter growing out of and reciprocal thereto. But the right 
to fix prices does not extend to ordinary business pursuits, oc- 
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cupations and professions. We think, therefore, that the legis- 
lature may properly prescribe standards, reasonable in their 
nature, by which a private employment agency may operate, 
and secure their enforcement by recourse to the courts and by 
granting licenses upon receipt of a reasonable license fee to 
those who comply with all the valid regulations of the act.” 


Such reasoning as is contained in the Boomer case is usually 
made the basis for a holding against price fixing regulatory measures 
in the cases where that view was sustained, and in our minds this 
should be taken into account in determining whether or not our 
Supreme Court would or would not hold this act to be unconstitutional. 


Although the matter is one of extreme doubt, we are inclined to 
think that our court would follow the reasoning of the Boomer case 
in deciding upon the constitutionality of the proposed law to which 
you refer, 


September 27, 1945 
Hon. C. A. Shelby, M. D., Director of Health 
In re Legislative Bill 249, 58th Legislature. 
With reference to the above-mentioned bill, you state: 


“Section 8 of this bill provides that the Barber Board 
may, by official order, or upon the petition of sixty-five percent 
of the barbers in any certain county ‘shall, after due notice 
and hearing as provided for herein, promulgate scales of 
reasonable minimum prices to be charged for barber services 
in such county by barber shops therein. . .’ 


“Part 2 of Section 4 provides that ‘at least thirty days 
before making any order promulgating a scale of minimum 
service charges, the Board shall adopt a resolution to investi- 
gate barbering . . . and, within five days after such resolu- 
tion is adopted, cause a written notice thereof to be mailed to 
the last known address of all duly licensed barbers, residing 
and then regularly engaged in barbering in such county or 
counties, notifying them of the adoption of such resolution and 
fixing a time and place for the hearing of evidence as to con- 
ditions existing in such county or counties.’ 


You inquire if it is mandatory upon the Board, in construing the 
above-mentioned sections of this law, to hold ‘a hearing in those in- 
stances where sixty-five per cent or more of the barbers in a county 
have petitioned for certain minimum prices, or if it is substantial com- 
pliance with the statute if the Board sent out notices to all barbers in 
that county that such petition has been filed and that thirty days from 
the date of said notice the minimum prices petitioned for would become 


effective. 

It is our opinion that the law is mandatory that a hearing be held 
as provided in Section 4 of the act after “reasonable notice to all per- 
sons affected by the orders to be made by the board” where such per- 
sons shall have an opportunity to be heard, 
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The provision in Section 3 to which you refer, and which is quoted 
above, does not, we think, provide an alternative procedure to the 
hearing provided in Section 4. In our view, Section 3 provides that 
the Board, on its own motion, may conduct a hearing and investiga- 
tion whenever it shall appear to the Board that a situation exists 
which requires it, regardless of whether sixty-five per cent of the 
barbers of the county have petitioned or not; but, whenever sixty-five 
per cent of the barbers petition the Board, it is mandatory on the 
Board to hold a hearing as provided in Section 4 of the act. 


The language of Section 3 above quoted seems clearly to indicate 
this, for the phrase, “the board may, . . . after due notice and hearing 
as provided for herein,’”’ would be meaningless, if it was intended that 
the Board, on receiving a petition from sixty-five per cent of the barbers 
of a county, might thereupon issue an order fixing a scale of minimum 
service charges effective thirty days thereafter without notice to all 
persons affected and without giving such persons an opportunity to be 
heard. 


A further consideration is that if the act were construed to mean 
that such order could be issued by the Board without notice to persons 
affected, and an opportunity to be heard, it might make the act vulner- 
able to attack as unconstitutional. We conclude, therefore, that it is 
mandatory in all cases that a hearing be held before an order fixing a 
seale of minimum service charges is issued by the Board. 


You further inquire: 


“Does the Barber Board have the power to set certain 
incidental prices for barber services in addition to the specific 
prices petitioned for, or can they issue an order setting differ- 
ent prices than those petitioned for by sixty-five percent or 
more of the barbers in a county?” 


We believe that the act clearly contemplates that the scale of 
prices for barber services, including incidental services, whether in- 
cluded in the petition filed by the barbers or not, is left to the judgment 
and discretion of the Board, and that the Board is not bound in any 
way by the scale of prices presented or requested by the barbers in 
their petition. 


It will be noted that the title of the act recites: “AN ACT relating 
to public health; to give to the Board of Barber Examiners jurisdiction 
and authority to investigate trade practices among barbers; to give 
such board authority to promulgate and enforce such regulations per- 
taining to service charges of barber shops as will tend to eliminate un- 
fair and insanitary practices as prescribed;’’ etc. (emphasis ours). 


The Board is vested by the act with the authority to promulgate a 
scale of minimum service charges for any and all services when in its 
judgment, after due notice to all persons affected and a hearing, it 
shall determine what such charges should be. It is not bound in any 
way by the scale of charges proposed by the barbers themselves or by 
anyone else. Such proposed scales are merely suggestive. If they 
were binding on the Board, it would amount to a delegation of the 
authority vested in the Board to the petitioning barbers, which is 
contrary to the clear intent of the law. 
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Rules and Regulations 


December 8, 1945 
Hon. C. A. Selby, M. D., Director of Health 


I have carefully examined the resolutions and proposed definitions 
and regulations submitted by the Board of Barber Examiners. 


I suggest that the note providing that violations of the provisions 
of the act (L. B. 249) shall constitute a misdemeanor and be punished 
accordingly be elimiated, as the act itself contains no such provision, 
and I find nothing in the statutes relating to barbering which appears 
to authorize such statement. 


I further suggest that the three paragraphs under the heading 
“Minimum Rates of Pay” on the last page of the proposed regulations 
be eliminated, as they constitute a regulation of the contractual rela- 
tions between the individual barbers and their employers, which is 
outside the authority granted by the act. The act, in my opinion, 
merely contemplates the regulation of the prices to be charged the 
public for services, and does not authorize a regulation of contracts 
and fixing of minimum scales of wages or compensation to be paid 
barbers by their employers, and such matters are not a proper subject 
of regulation by the board. 


With the exceptions above noted, the proposed resolutions and 
regulations are approved. 


VITAL STATISTICS 


Adoptive Birth Registration 


August 30, 1946 
Mr. Willard M. Wilson, County Attorney, Holdrege 


In your recent letter you request our opinion ‘as to whether or 
not a separate fee of two dollars shall be charged when the court 
issues a certificate of birth of an adopted child at the time the court 
enters a decree in an adoption proceeding.” 


Sec. 33-126, R. S. Supp. 1945, reads in part as follows: 


«* * * In all matters of adoption, for each child adopted 
two dollars shall be allowed the judge for the entire proceed- 
ing. The county judge shall be allowed the following miscel- 
laneous fees: For delayed birth registration and adoptive birth 
registration, for entire proceedings on each, two dollars; * * *” 


We believe your analysis is correct and that an adoptive birth 
registration, as provided for in Sec. 71-626, R. S. 1943, is not a part 
of the adoption proceedings and hence should be charged for separately, 
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It naturally follows that a child must first be adopted before it may be 
registered as such, but whether an adoptive birth certificate is issued is 
dependent upon either the adoptive parents or the child filing a petition 
for such, and the adoption must be completed before that may be done. 


Birth Certificates—Name of Mother 


December 22, 1945 
Dr. C. A. Shelby, M. D., Director of Health 


You request our opinion as to the correct interpretation of Sec. 
71-626, R. S. 1948, as amended by Chapter 168, Laws of 1945, relating 
to certificates of birth for adopted children. You specifically inquire 
if, in filling out the blanks in the Certificate of Birth after the words 
“Full Name of Mother’ the married name of the mother should be 
given or the maiden name of the mother. 


It is our opinion that the married name of the mother should be 
given and not the maiden name. 


“A married woman’s name consists, in law, of her own 
Christian name and her husband’s surname, marriage confer- 
ring on her the surname of her husband. Her correct first 
name is her maiden Christian name and not the Christian 
name of her husband.” 88 Am, Jur. 600, Sec. 10. 


Thus the legal name of a woman whose maiden name was Mary Rowe 
and who married John Doe would be Mary Doe. This, in our opinion, 
is the way her name should appear in the birth certificate. 


You will note the provision in Sec. 71-626, as amended, which 
reads as follows: 


“In setting down the information elicited by the certifi- 
cate, it shall be necessary to state only the adoptive name of 
the child and the names of the adoptive father and mother, to- 
gether with the data respecting each of them.” 


» The “adoptive” mother’s name is her legal name at the time of 
the adoption. Had the Legislature intended that her maiden name be 
given it would doubtless have so specified as it did in the case of De- 
layed Birth Certificates. 


Records Retained Permanently 


November 6, 1946 
Bureau of Vital Statistics 


We have your letter of recent date in which you make inquir~ 
pertaining to a number of matters which we will answer in the sequence. 
presented. 
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1. “May local registrars retain in their custody records of births 
occurring before 1904?” 


We have searched all of the statutes, amendments, and changes 
pertaining to this particular question and we find no law which directs 
local registrars to give up custody of these records. In the absence of 
any statute to the contrary, it is our opinion that such records may be 
retained in the office of the local registrar. 


2. “May local registrars retain delayed birth registrations estab- 
lished prior to 1941 for persons born in Nebraska?” 


The State of Nebraska had no statutes pertaining to delayed birth 
registrations prior to 1941, and in the enactment of these statutes 
there was no direction that such registrations must be filed elsewhere. 
In this instance also in the absence of a statute to the contrary these 
records will be retained by local registrars. 


3. “May local registrars issue copies of birth and death certificates 
held in their custody and collect fees for same?” 


Sec. 71-612, R. S. 1943, states in part: 


“The State Registrar shall supply to any applicant for any 
proper purpose a certified copy of the record of any birth, 
death, marriage or divorce registered.” 


The statute gives no such authority to local registrars. We believe, 

therefore, that your department is the only authorized agency to issue 
such certified copies of records mentioned and the only agency author- 
ized to collect fees for such copies, unless provided by valid ordinance. 


4. “What is the time requirement before disposal may be made on 
(a) correspondence filed in this office; (b) burial permits filed with 
local registrars; (c) reports of blood test made in compliance with 
marital law; (d) state treasurer’s receipts for monies deposited?” 


Sec. 84-718, R. S. 1948, provides: 


“The constitutional state officers, the boards and com- 
missions created and established by the Constitution and laws 
of the State of Nebraska, and the several code secretaries, 
together with the several departments and bureaus subordin- 
ate to said secretaries, upon receipt of the written consent and 
advice of the Governor and Attorney General of the State of 
Nebraska, are hereby authorized and empowered to destroy 
any useless accumulations of records, files or correspondence 
in their care and custody.” 


Under this particular section, records found in the offices enumerated 
in this section may be disposed of as therein designated. This would 
apply to items a, c, and d above. As to item b, our research has dis- 
closed no law authorizing local registrars to dispose of burial permits, 
and until authority is granted it is our opinion that such permits must 
be held permanently, 


Attention is invited further to Secs, 82-104 to 82-108, R. S. 1948, 
which provide that any documents held in any state offices which are 
to be destroyed must be reported to the registrar of the State Historical 
Society so that such society may withdraw any documents which it 
deems to be of historical value. 
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INSURANCE DEPARTMENT 
Gross Premium Taxes 
April 8, 1946 


Mr. Stanley A. Matzke, Director of Insurance 


_ You request our opinion on certain matters relating to the compu- 
tation and allocation of gross premium taxes of foreign insurance com- 
panies and write as follows: 


“Statute 77-903, R. S. 1948 provides for an annual state 
tax of two per cent on gross receipts of a foreign surety com- 
pany from Nebraska business. It further provides that the two 
per cent tax on gross premiums received from workmen’s com- 
pensation insurance, one of the items of gross receipt, be paid 
to the Compensation Court Fund (see also 77-906, R. S. 1948). 


“Heretofore, on receipt of tax moneys, the Department 
has apportioned that portion of the total amount received from 
the two per cent tax on the workmen’s compensation premiums 
to the Workmen’s Compensation Court Fund and paid the re- 
mainder to the State Tresurer for the General Fund. 


“Statute 44-150, R. S. 1948, a reciprocal statute, provides 
that wherever the laws of another state require Nebraska com- 
panies to pay larger taxes in that state than companies of that 
state pay in Nebraska, then the Department of Insurance shall 
require of such foreign company the payment of the excess 
taxes computed on the same basis as Nebraska companies are 
taxed in such foreign state. 


“Nebraska charges all foreign companies a flat two per 
cent on the company’s gross receipts from both casualty and 
workmen’s compensation business; however, Delaware charges 
Nebraska companies only 1% per cent on casulty receipts but 
four per cent on their workmen’s compensation receipts. The 
following schedule is a Delaware company’s tax computation 
on both the Delaware and Nebraska basis: 


“DELAWARE BASIS 


Premiums Rate Tax Due 

Casualty premiums other than 
workman’s compensation .............- 202,820 @ 1%% 3,549 
Workmen’s Compensation ........--...... 60,105 @ 4% 2,404 
TOTAL $5,953 

“NEBRASKA BASIS 
Premiums Rate Tax Due 
Casualty premiums including 

workmen’s compensation ................ 262,925 @ 2% 5,258 


“The company, under the reciprocal provision of statute 
44-150, has tendered the Department $5,953 in payment of 
their total tax for their business done in Nebraska in 1945. 


“Referring to the Nebraska basis, it should be noted that 
the two percent rate for workmen’s compensation premiums of 
this company amounts to only $1,202. 


$37 


“We request your opinion on two questions arising from 
this situation: 


“(1) Considering the provisions of 77-903, may the Dela- 
ware corporation compute its tax on casualty premi- 
ums other than workmen’s compensation at 1% per 
cent where the total amount of the tax collected for 
all lines exceeds the statutory two per cent? 


(2) In computing the workmen’s compensation portion 
of the tax under Sections 77-903 and 77-906, should 
the Department of Insurance allocate to the Work- 
men’s Compensation Court Fund the total amount of 
the four per cent actually paid on the workmen’s 
compensation business or only that amount based on 
the two per cent Nebraska rate? If the former pro- 
cedure would be followed and the Workmen’s Com- 
pensation Court Fund compensated for the entire 
four per cent, the General Fund would receive less 
than two per cent on casualty business written by this 
company in Nebraska on all lines other than work- 
men’s compensation.” 


In answer to your first question, I do not find any statutory 
authority which authorizes the acceptance of 1% per cent tax on 
casualty premiums of a foreign corporation. Sec. 77-903 expressly 
provides that the tax on such business shall be two per cent of the gross 
premium receipts. I am of the opinion, therefore, that the Delaware 
corporation must compute and pay a tax of two percent on casualty 
premiums other than workmen’s compensation. 


In answer to your second question, I call your attention to the 
provision of Sec. 77-903, R. 8. 1948, which reads: 


“«“* * * and shall at the same time pay into the state 
treasury as a tax on such business, two per cent of such 
gross receipts, less the two per cent tax on gross premiums 
from that portion of its business, if any, transacted in work- 
men’s compensation insurance, which tax shall be paid under 
the provisions of section 77-906, which the State Treasurer 
shall set aside and keep in a special fund to be known as the 
‘Compensation Court Fund,’ which fund shall be used exclu- 
sively for the benefit of the compensation court. * * *” 


Similar provisions are found in Sec. 77-906, in which the tax to 
be set aside for the Compensation Court Fund is again specifically 
designated as two per cent. 


It is only under the provisions of our retalitory statute, Sec. 44-150, 
that a greater tax than two per cent on the gross premium receipts is 
authorized; and I find no statute which either specifically or by neces- 
sary implication requires more than two per cent of the taxes received 
on workmen’s compensation business to be set aside for the Compensa- 
tion Court Fund. I am of the opinion, therefore, that the law requires 
cnly two per cent of such gross premiums to be set aside for the 
Compensation Court Fund and that any taxes collected from workmen’s 
compensation business in excess of two per cent should be allocated 
the same as other gross premium receipt taxes received from foreign 
companies, 
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Organization 


July 10, 1946 
Mr. D. R. Hodder, Director of Insurance 
You state: 


“Several applications have been recently received by this 
Department from foreign companies organized in other states 
for a Certificate of Authority to transact business in Nebraska 
under Article 18, Chapter 44 R. S. 1943. 


“At the present time, no insurance company operates in 
this state under the provisions of this Article. It is our 
understanding that the Article was passed by the Legislature 
in 1927 as an intermediate statute permitting fraternal com- 
panies to mutualize. 


“We are attaching to this letter the applicant’s by-laws, 
the annual statement, a report of examination as of December 
31, 1948, and a memorandum brief submitted on behalf of 
the company in support of its application. 


“Specifically, we request your opinion on whether or not 
a Colorado Corporation organized under the mutual benefit 
association provisions of the Colorado Code (Sections 206-237 
inclusive) may qualify in this state as a cooperative non- 
profit life benefit association (44-1301 to 44-1333 R. S. 1948).” 


The particular applicant you mention is a Colorado corporation 
organized as a mutual benefit association under the insurance laws of 
that state. It has applied for a certificate of authority to transact 
business in Nebraska as a cooperative nonprofit life benefit association 
under Article 13, Chapter 44, R. S. 1943. Its right to receive such certi- 
ficate of authority depends on whether or not it meets the requirements 
of our laws, and particularly of Sec. 44-1309, R. S. 1943, which states 
the conditions under which a foreign association may be authorized to 
do business is this state. 


Sec. 44-1309 provides: 


“Any such association desiring to do business in this state 
under the provisions of section 44-1301 to 44-1388, which has 
all or any portion of its membership upon a rate or premium 
basis, not producing the reserves herein required under the 
American Experience Table of Mortality with an interest as- 
sumption of not more than four per cent, and which also pos- 
sesses the power to increase the rates or call extra assessments 
upon said membership, may be permitted to do business in this 
state as such association defined in sections 44-1301 to 44-1333 
if it shall, as to all business hereinafter acquired by it, maintain 
reserves on such business based upon the American Experience 
Table of Mortality with an interest assumption of not more 
than four per cent, or upon any minimum standard allowed 
by law for legal reserve life insurance companies in this state 
or the state of its domicile. The contracts of members here- 
tofore admitted to membership shall be forever subject to in- 
creased rates or extra assessments, and the association shall 
maintain the reserves on all of its prior business on a basis 
not less than the National Fraternal Congress Table of Mor- 
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tality with an interest assumption of not more than four per 
cent, or upon a table of mortality not less than that derived 
from its own experience covering a period of not less than 
twenty years and involving not less than one hundred thousand 
lives, with an interest assumption of not more than four per 
cent; and the officers of such association shall provide for such 
increased rates or extra assessments as shall be necessary to 
maintain such reserves,’”’ 


The applicant company appears to meet all of the conditions im- 
posed by Sec, 44-1309. Certain questions, however, merit consideration. 


It has been suggested that this is not the kind of association con- 
templated by the legislature when it enacted Secs. 44-1301 to 44-1338, 
R. S. 1943. The statute does not define a cooperative nonprofit life 
benefit assocition. Article 18, Chapter 44, R. S. 1948, governing such 
associations, is said to have been enacted to provide fraternal benefit 
associations an intermediate type of association in changing to mutual 
companies, which, at the time, was regarded as a necessary or con- 
venient step in effecting such change. The references in the act to 
“a represetative form of government” and to a “constitution” and “a 
legislative or governing body” all indicate that the legislature actually 
had fraternal benefit associations in mind in enacting this law. The 
legislature nowhere specifically says this, however, nor does it specifi- 
cally or by inference restrict the purview of the act to associations of 
this kind. It would appear that any company which reasonably meets 
the requirements of the act is entitled to receive authority to do busi- 
ness in this state even though not originally a fraternal association. 


A more serious question is presented by the fact that Sec. 44-308, 
R. S. 1948, forbids the organization in Nebraska of new assessment life 
associations, The statute provides in part: 


“No life insurance company or association, other than fra- 
ternal beneficiary associations, which issue contracts, the per- 
formance of which is contingent upon the payment of assess- 
ments or calls made upon its members, shall be hereafter 
organized to do business within this state. * * *” 


This statute appears to prohibit the organization of assessment 
life benefit associations such as are authorized under Article 13, Chap- 
ter 44, R.S. 19438. It is not necessary, however, for the purposes of this 
discussion, to attempt to harmonize Sec. 44-308 with Article 13, Chap- 
ter 44. Sec. 44-308 was enacted in 1913 and last amended in 1919, 
whereas Article 18, Chapter 44, was enacted in 1927. The provisions 
of the latter act, therefore, being the last expression of the legislature, 
should prevail. 


It is our opinion, therefore, that the applicant is entitled to receive 
a certificate of authority to do business in Nebraska, 


Participation in Surplus 
December 10, 1946 
Mr, D. R. Hodder, Director of Insurance 


You state that your department has recently had submitted for 
your approval a certain life insurance policy which contains the follow- 
ing provision: 
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“Dividends. At the end of the second policy year, if the 
third annual premium is paid in cash, and at the end of each 
subsequent policy year, this policy will be credited with such 
portion of the divisible surplus accruing hereon as may be 
apportioned by the Directors.” 


You call attention to the provisions in Section 44-502, R. S. 1943, 
sub-Sections (7) and 14). You ask whether, in view of the statutes 
mentioned, the provision of the insurance policy above quoted can be 
approved. 


Sub-Section (7) of Section 44-502, R. S. 19438, contains the fol- 
lowing provisions: : 


“A provision that the policy shall participate in the surplus 
of the company, and that, beginning not later than the end of 
the third policy year, the company shall annually ascertain and 
apportion the amount of divisible surplus to which all such 
policies, as a separate class, are entitled, which amount shall 
be carried as a distinct and separate liability in favor of such 
policies.” 


Sub-Section (14) of Section 44-502, R. S. 1948, provides as 
follows: 


«¢* * * any such policy may be issued or delivered in this 
state which in the opinion of the Department of Insurance con- 
tains provisions on any one or more of the several foregoing 
requirements more favorable to the policyholder than herein- 
before required.” 


It will be noted that the law does not require the company to pro- 
vide that the policy shall participate in the surplus until after the end 
of the third policy year. This department has ruled that after the 
third policy year the company must grant participation in the surplus 
for each year that the premium on the policy is paid, regardless of the 
payment of the premium for the next year. However, in the case you 
present, the company is not required by law to grant to the policy- 
holder participation in the surplus for the second policy year. We 
believe that it may, therefore, lawfully require as a condition to such 
participation that the premium for the third year be paid. After the 
third year, of course, such condition could not be required as pointed 
out in our previous opinions. 


It is our opinion that the provision of the policy above quoted 
is lawful and may be approved by your department. 


Real Estate Acquired 
September 38, 1946 


Hon. D. R. Hodder, Director of Insurance, Department of Insurance 


We have your letter of recent date propounding the following 
questions: 


“(1) Where a domestic company acquires title to real 
estate on foreclosure of an unpaid loan legally made on the 
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property, must the company dispose of the property in a 
specified time? 


(2) If so, what is the maximum period the Department 
of Insurance may permit it to be so held?” 


Secs. 44-314 and 44-315, Revised Statutes 1943, contain the pro- 
visions which answer your query. These two sections constituted S. F. 
No. 141, 1931 Session Laws, p. 247, and the compiler separated this 
act into the two above-numbered sections. We find that a domestic 
insurance company, under the provisions of Sec. 44-309, Revised Stat- 
utes Supplement 1945, may, among other things, invest in: 


«¢* * * legally issued bonds or notes secured by first mort- 
gage on real estate in this or any other state of the United 
States, or the District of Columbia, * * * ” 


Sec. 44-314, Revised Statutes 1943, provides in part as follows: 


“Every domestic insurance company may ** * also ac- 
quire such other real estate (1) As shall have been mortgaged 
to it in good faith by way of security for a loan previously 
contracted, or for money due; * * *” 


Sec. 44-815, Revised Statutes 1943, provides: 


“Tf such company acquires title to, or a lien upon any 
property or securities which is may not otherwise invest in, 
or loan its funds upon, it shall dispose of the personal property 
within two years, and the real property within five years, from 
the time of acquiring the same. The Department of Insurance, 
upon proper showing, may extend such period a reasonable 
time, not exceeding seven years.” 


These statutes are in pari materia and must be construed together. 
When so construed, it becomes clear that since a loan secured by a first 
mortgage is an investment authorized by Sec. 44-309, and since the 
provisions of Sec. 44-315 are as to property which it “may not other- 
wise invest in,’’ a domestic insurance company is not required to dispose 
of real estate acquired under Sec, 44-314 within the time provided in 
Sec, 44-315. 


The answer to your first question is in the negative, which also 
disposes of your second question. 


Real Estate Loans 
February 21, 1946 
Mr. Stanley A. Matzke, Director of Insurance 


You request our opinion as follows: 


“Subsection 5 of Statute 44-309, R. S. 19438, permits 
domestic insurance companies to invest their funds in real 
estate mortgages up to sixty-six and two-thirds per cent of 
the appraised value of the real estate. 
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“Subsection 4 of the same act specifically mentions mort- 
gages, notes and bonds insured under provisions of National 
Housing Act or guaranteed under the Servicemen’s Readjust- 
ment Act of 1944, 


“House Roll 3749 approved December 28, 1945 raised 
the loan limit under the Servicemen’s Readjustment Act from 
two thousand to four thousand dollars, which amount is guaran- 
teed by the government, 


“With reference to a single piece of property, does the 
proviso contained in subsection 5A of Statute 44-309 exclude 
from the limitations provided therein a mortgage loan guara- 
teed in whole or in part under the provisions of title 3 of an 
Act of Congress of the United States of June 22, 1944 as 
amended by House Roll 3749. In other words, can a domestic 
insurance company loan up to sixty-six and two-third of the 
appraised value of the real estate in addition to that portion 
of the loan as guaranteed by the government.” 


Sec. 44-309, R. S. 1948, was amended by the 1945 Legislature. 
As amended, subsection (4) reads as follows: 


“In legally authorized bonds, debentures, notes, collateral 
trust certificates, and other such evidences of indebtedness, and 
share certificates, which have been, or which may be issued by 
(a) a federal home loan bank, (b) a home owners’ loan corpor- 
ation, (c) any federal savings and loan association, (d) the 
Reconstruction Finance Corporation, (e) the Federal Farm 
Loan Board, (f) any federal land bank, (g) any housing 
authority organized under the public housing laws of this 
state, (h) any state of the United State, or (i) the District of 
Columbia, or in notes or bonds secured by mortgage or deed 
of trust insured under the provisions of the National Housing 
Act, as amended, or guaranteed pursuant to the provisions of 
Title III of an act of Congress of the United States of June 
22, 1944, cited as the ‘Servicemen’s Readjustments Act of 
1944,’ as heretofore or hereinafter amended, or by any entity, 
corporation or agency which has been or which may be created 
by or authorized by any act which has been enacted, or which 
may hereafter be enacted by the Congress of the United 
States, or any amendment thereto, which has for its purpose 
the relief of, refinancing of, or assistance to owners of mort- 
gaged or encumbered homes, farms and other real estate;” 


Subsection (5) (a) provides: 


“In legally issued bonds or notes secured by first mortgage 
on real estate in this or any other state of the United States, 
or the District of Columbia, worth at least fifty per cent more 
than the amount loaned thereon as shown by the appraised 
value of such real estate and improvements at the time of 
making the loan; Provided, this limitation shall not apply to 
any of the classes of securities mentioned in subsection (4) 
of this section, if guaranteed or insured in whole or in part 
as therein provided; but nothing in this section shall be deemed 
to prohibit a company from renewing or extending a loan for 
the original amount where there has been a shrinkage in the 
value of such real estate nor to prohibit a company from ac- 
cepting, as part payment for real estate sold by it, a mortgage 
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thereon for more than sixty-six and two-thirds per cent of the 
purchase price of such real estate;” 


It is our opinion that the Legislature intended that where the 
loan is guaranteed or insured in whole or in part by act of Congress, 
as provided in subsection (4) above quoted, the limitation of two thirds 
of the appraised value of the real estate does not apply and that a 
domestic company may loan up to the full amount guaranteed or in- 
sured by the government, even if the loan exceeds sixty-six and two- 
thirds of the appraised value of the property. This appears to us to be 
the meaning of the statute above quoted. 


Surplus Fund Required 
August 16, 1946 
Hon. D. R. Hodder, Director of Insurance, Department of Insurance 
We have your letter of recent date in which you say: 


“The precise question at issue is whether or not section 
44-219 requires a domestic mutual insurance company being 
organized to have at least $50,000 surplus for each class of in- 
surance which it desires to write in this state.” 


The section of the statutes which governs such a situation is 
Sec. 44-219, Revised Statutes 1948, which in part is as follows: 


“No domestic mutual insurance company organized after 
July 16, 1913, shall begin to transact the business of insurance 
until * * * (b) it shall hold a fund, in cash or invested as 
provided by law, of at least fifty thousand dollars, or equal 
to ten times the maximum single risk to be assumed, whichever 
is greater, for each class of insurance specified under section 
44-201, as now existing, or as hereafter amended, which such 
mutual company is licensed to write, and said fund shall be 
used for the payment of losses only, and cannot be repaid 
except as provided in sections 44-220 and 44-221; * * *” 


The last mentioned sections provide that money may be borrowed 
on what is termed “surplus notes” to create the fund required by the 
above-quoted statute, and it is further provided in Sec. 44-220: 


“«*x** The proceeds of the funds so obtained shall be 
applied solely to the surplus of the company. * * *” 


Sec. 44-221 provides that such notes shall not be a liability or claim 
against any assets of the company and that the principal shall be paid 
only when the amount of the surplus of the company over all liabilities 
is double that of such principal then unpaid and that the interest shall 
be payable only from the surplus, 


At the threshold of our investigation it would seem we are met 
with a conflict in the statutory requirements since Sec. 44-219 speaks 
of holding a fund while Secs. 44-220 and 44-221 seemingly refer to a 
surplus. We now seek to discover the intent of the legislature in these 
enactments, 
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With reference to Sec. 44-219, the terms used therein seem to be 
clear and unambiguous. The company is required to hold a fund of 
at least fifty thousand dollars. The world “hold” is defined in the new 
standard unabridged dictionary as follows: 


“To keep back, retain, restrain, withhold; as to hold 
stocks for a rise. To keep in reserve, retain on hand as for 
future use.” 


It has also been judicially defined. In Griffin’s Case (U. S.) 11 
Fed. Cas. 7, 24, it is said that to hold rarely or never signifies the 
first act of seizing or falling on, but the act of retaining the thing 
when seized on or confined. Words and Phrases, First Series, Vol. 4, 
p. 3315. On the same page is cited Hunt v. Hopley, 95 N. W. 205 
(Iowa), in which it was said that all that was intended by a provision 
of the code requiring a treasurer of a school district to hold the 
moneys of the district was that the officer retain control and keep 
it subject to the payment of orders when properly signed. , 


It thus seems clear that the legislature intended that at least the 
minimum fund required by the statute should be operated more or 
less as a revolving fund. You will note that the statute provides that 
only losses may be paid from this fund so, since the company is re- 
quired to hold the minimum fund provided, as soon as the payment 
of losses depletes it to below the minimum the company must build it 
up to the required amount. 


This fund is not, strictly speaking, a surplus. Surplus has been 
judicially defined in several cases. See Words and Phrases, First Series, 
Vol, 8, p. 6816. 


“Expert evidence has been held admissible that the word 
‘surplus,’ among insurance people, when applied to life insur- 
ance ‘means a sum of money or assets which has been accumu- 
lated over and above all debts and liabilities of any and all 
kinds whatsoever.’ Fry vy. Provident Sav. Life Assurance 
Soc. of New York (Tenn.) 38 S. W. 116, 126. 


“A provision in an insurance policy entitling insured to 
participate in the distribution of the ‘surplus’ of the company 
issuing it, according to such methods as may be adopted by 
the company, means the amount of funds in the hands of the 
company after deducting its liabilities, as ascertained by cer- 
tain rules adopted by the insurance department for determin- 
ing the value of each risk. Greeff v. Equitable Life Assur. Soc., 
54 N. E. 712, 715, 160 N. Y. 19, 46 L. R. A. 288, 73 Am. St. 
Rep. 659.” 


Also in Words and Phrases, Second Series, Vol. 4, p. 808: 


“The life insurance premium actually charged and col- 
lected from the insured is applied, first, to pay the policy’s pro- 
portion of the year’s death claims; then to make good its own 
reserve; then to pay the expenses, including all official salaries; 
then to pay losses, if any; and, if there should be a balance 
after paying these items, it is called a ‘surplus.’ United States 
Life Ins. Co. v. Spinks (Ky.) 96 S. W. 889, 893, 13 L. R. A. 
(N. S.) 1053.” 


We are led to the conclusion that the word “surplus” as used in 
Secs, 44-220 and 44-221 was not intended by the legislature to refer 
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to the value of the assets of the cumpany over and above all existing 
legal liabilities of the company which is, in a few words, the accepted 
definition in insurance law; but rather as referring to the fund re- 
cuired by Sec. 44-219. There is no statute requiring a mutual company 
to raise, keep and maintain a surplus as such. The only requirement 
is the fund as above set forth, and Sec. 44-219 says that this fund 
may be repaid as provided in Secs. 44-220 and 44-221. Sec. 44-220 
provides that the fund required by Sec. 44-219 may be raised by bor- 
rowing money on “surplus notes.” 


Statutes in pari materia must be construed together to determine 
the legislative intent and so construed, the above statutes clearly 
indicate the legislative intent that the company must raise and hold 
said minimum fund and that the word “surplus” is loosely used in 
said statutes to indicate said fund or any amount in excess of the 
minimum. Any other construction would be, under the statutes, in- 
effectual to accomplish the purpose intended. 


DEPARTMENT OF LABOR 
Boiler Inspection 


February 2, 1945 


Mr. Donald P. Miller, Commissioner of Labor 


In your letter of February 2, 1945, you raise the following 
question: 


“Section 48-706 Revised Statutes of Nebraska 1943, pro- 
vides as follows: ‘The provisions of this act shall not apply to 
--- (d) boilers used exclusively for agricultural purposes.’ 


“The question has arisen as to whether or not a boiler 
operated under circumstances described below comes within the 
exclusion, 


“The owner operates a 450 acres farm and milks 55 cows. 
He maintains milk routes in the City of Lincoln, and any milk 
not used on his routes is sold to a creamery. Steam from the 
boiler is used to sterilize cans. pails and bottles used in con- 
nection with the operation of the milk routes.” ~ 


Our Supreme Court has as yet had no occasion to define the term 
“agricultural purposes” or fix its scope under Sec. 48-706. 


Webster’s Dictionary defines “agriculture” as “The cultivation of 
the soil for food products or any other useful or valuable growths of 
the field or garden: farming, including any industry practiced by a 
cultivator of the soil in connection with such cultivation, as forestry, 
fruit raising, breeding and rearing stock, dairying, market gardening.” 

! 


In the case of Keefover v. Vasey, 112 Neb. 424, pertaining to an 


exemption in our Workmen’s Compensation Law (“employers of farm 
laborers’) the Nebraska Supreme Court said: 
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“It would seem, therefore, that the legislature (composed 
to a large extent of farmers) by these words have pointed out 
a class which is intended to exclude from the law, which class 
consists exclusively, or nearly so, of farmers; and while the 
classification * * * ‘was perhaps based more on legislative ex- 
pedience than on sound reason’ still it is the law, and if 
there is any question as to the propriety of the classification, 
that question is not now before us.” 


\ 


In this case it is the purpose to which the boiler is used rather 
than its size or location that is the determining factor as to whether 
it comes within the exception and we are of the opinion that a boiler 
used in connection with a dairy farm is used exclusively for agricul- 
tural purposes and hence comes within the exceptions enumerated in 
Sec. 48-706, Rev. St. 1948, and to which the Boiler Inspection Act 
does not apply. , 


Child Labor 
July 1, 1946 


Mr. Donald P. Miller, Commissioner of Labor 


With reference to the status of golf caddies who are hired and 
paid by members of golf clubs, you inquire as follows: 


“Section 48-301 Revised Statutes of Nebraska, 1948, pro- 
vides as follows: ‘No child under fourteen years of age shall 
be employed, permitted or suffered to work in, or in connec- 
tion with any theatre, concert hall, or place of amusement. 
- --.-.’ The question has arisen as to whether boys under 
fourteen may be permitted or suffered to work as golf caddies 
at golf clubs. If so, are they employees of the member who 
pays them, or of the golf club?” 


Answering the second part of your question first, I would say 
that the question as to whether the caddies are employees of the mem- 
ber who pays them or of the golf club depends principally on the fact 
as to whether the member or the golf club has control and direction 
of the caddy in the performance of his services. It has been said that 
the relationship of employer and employee is determined by the follow- 
ing four elements: first, who selects or engages the employee; second, 
who pays the wages; third, who has power of dismissal; and fourth, 
who exercises control over the employee’s conduct. The really essential 
element is the right of control. 35 Am. Jur.445, Sec. 3; Chisholm’s 
Case, 238 Mass, 412, 181 N. E. 161. I am not familiar with the practice 
as to control of caddies but assume that this would be exercised by the 
members employing them rather than by the golf club. In such cases, 
the members and not the club would be regarded as the employers. 


I am of the opinion, however, that Sec. 48-301, R. S. 1943, does 
not apply to golf caddies. Violations of this law are criminal offenses 
(Sec, 48-311, R. S. 1948), and the law should, therefore, be strictly 
construed. 43 C. J. S. 65, See. 12. See also Taylor v. State, 112 Neb. 
112, 199 N. W. 22; Cincinnati Times Star Co. v. Clay’s Admr., 195 Ky. 
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465, 243 S. W. 16. It cannot be said, as a matter of law, that a golf 
course is a “place of amusement’ in the same category with theatres, 
concert halls, etc. Inasmuch as the statute does not specifically extend 
its ban to golf caddies, I believe the language of the statute cannot 
reasonably be extended by interpretation to include them. 


You further inquire as follows: 


“Section 48-302 provides as follows: ‘No child between 
fourteen and sixteen years of age shall be employed, permitted 
or suffered to work in any theatre, concert hall or place of 
amusement, - - -.’? The question has arisen as to whether or 
not it is necessary to obtain Employment Certificates for bovs 
fourteen and fifteen years of age who are employed as caddies. 
If certificates are necessary who is designated as the em- 
ployer, the golf club or the member? 


“In considering the above problem would it make any 
difference whether the golf club involved was a public or a 
private club?” 


I cannot see that it would make any difference whether the golf 
club is a public or private club, even if it were assumed that the law 
requires employment certificates for caddies. 


For the reasons given above, however, I am of the opinion that it 
is not necessary to obtain employment certificates for boys between 
the ages of fourteen and sixteen years who are employed as caddies. 


Duties—Employment Service 


October 1, 1946 


Department of Labor, Division of Placement and Unemployment 
Insurance 


We have your recent inquiry in which you ask: Since the advent 
of the return of the employment service from federal operation to 
the state, is the Commissioner of Labor authorized to submit a plan 
to the United States Employment Service and to administer the Ne- 
braska State Employment Service in accordance with the federal act 
of June 6, 1933 (48 Stat. 113) as amended, and other pertinent acts? 


Title 29, Sec. 49c, U. S. C. A., directs that the state shall, through 
its legislature, designate and authorize the creation of a state agency 
vested with all powers necessary to cooperate with the United States 
Employment Service. 


Sec. 48-662, R. S. 1948, states that the state employment service 
is established in the division of placement and unemployment insurance 
of the Department of Labor in the State of Nebraska, and further 
specifies that such department shall do all things necessary for full 
cooperation between the federal employment agencies and employment 
agencies in other states. 


Sec. 48-616, R. S. 1948, definitely places the responsibility on the 
Commissioner of Labor to cooperate with federal boards created by 
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Congress under the act first above mentioned, and further, is directed 
to adopt appropriate rules, regulations, administrative methods, and 
standards as may be necessary to secure to the State of Nebraska and 
its citizens all advantages available under the provisions of the federal 
act. 

Further, Sec. 48-621, R. S. 1943, creates a special fund known as 
the “placement and unemployment insurance administration fund” 
which is made available to the Commissioner of Labor and used for 
the proper administration of the labor and unemployment insurance 
statutes of this state. 


It is our opinion that under the pertinent statutes and regulations 
above specified the Commissioner of Labor is the only proper person to 
negotiate with federal agencies and submit plans of operation of state 
employment. service and to take necessary actions to secure to the 
citizens of Nebraska the advantages available under pertinent federal 
legislation. 


LIQUOR CONTROL COMMISSION 
Rules and Regulations 


September 6, 1945 
Hon. Jackson B, Chase, Chairman, Nebraska Liquor Control] Commission 


At your request we have checked over the rules of procedure 
which the Nebraska Liquor Control Commission proposes to adopt and 
file with the Secretary of State. 


: We note that rule 3 provides a schedule of fees to be charged in 
connection with hearings before the commission. Our Supreme Court 
has frequently held that the power to award and tax costs in a legal 
proceeding, being unknown at common law, must be found in the 
statutes, and that such statutes must be strictly construed. See Bran- 
son v. Branson, 84 Neb. 288, 121 N. W. 109; Downey v. Coy Kendall, 
81 Neb. 648, 116 N. W. 503. The law undoubtedly contemplates that 
costs may be taxed in the proceedings before the commission, as pro- 
vision is made in Sec. 538-1,116, R. S. 1948, requiring parties to furnish 
security for costs. It is further provided that this shall be sufficient to 
cover cost of reporting the testimony and making a transcript thereof. 
Sec. 58-117, further impowers the commission to hear testimony, issue 
subpoenas, require the attendance of witnesses and production of 
books, etc. We think it a reasonable conclusion that the legislature 
contemplated that fees should be charged to defray expenses incident 
to the serving of subpoenas, attendance of witnesses, taking of testi- 
mony, etc., as they involve the incurring of expenses by the commission 
which must be paid by the commission and for which the commission 
would appear to be entitled to reimbursement. 


The filing of pleadings and other papers with the commission, 
however, is a difierent matter, and, as we find no statute which either 
expressly or by implication authorizes such charges, we question the 
right to charge the fees mentioned in the first four items of your pro- 
posed schedule, namely: docketing cause, filing petition or original 
pleadings, filing amended or supplemental pleadings on motions, and 
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issuing, filing and entering return of summons or subpoena. The re- 
maining fees in this schedule we think may properly be charged. 


We note that rule 29 provides for a fee of $1.00 to cover cost of 
entering on the commission’s records a change of location of a license. 
This rule seems subject to the same objection as No. 8, as we can find 
no express statutory authority for such charge, nor any provision which 
we think impliedly authorizes it. The law appears to be that in all 
cases where a public officer charges a fee there must be statutory 
authority for such charge. Radford v. Dixon County, 29 Neb. 113, 45 
N. W. 275. 


Further than the above, we have no criticisms or suggestions to 
offer, 


LIQUOR ELECTIONS 
Sale of Liquor by Drink 


March 6, 1946 
Mr. Robert R. Wellington, County Attorney, Crawford 


You state that under Sec. 53-122, R. S. 1948, the city of Crawford 
voted upon the question of the sale of liquor by the drink in the fall 
of 1945, and you inquire whether or not the proposition pertaining to 
the sale of liquor by the drink may again be voted upon at the general 
municipal election to be held April 2, 1946. 


This section provides in part: 


“«* * * a sufficient petition shall be signed by the electors 
of any such city or village of such number as shall equal 
twenty per cent of the votes cast at the last general election 
held therein, * * *” 


The term “general municipal election” is used in providing the 
niethod for deciding the question raised by the petition filed. The per- 
sons who may sign a petition, to make it a lawful petition, must be 
electors of the city or village. That is the first qualification. The sec- 
ond is that such electors shall sign in sufficient number to equal twenty 
per cent of the votes cast at the last general election held in the city 
or village. This means the general election as described in Art. XVII, 
Sec. 4 of the Constitution. 


We find nothing in the statute which would prohibit the electors 
from voting upon the proposition of sale of liquor by the drink at the 
April 2 election. 


September 30, 1946 
Nebraska Liquor Control Commission 


We have your recent letter in which you inquire whether or not 
a special election on the sale of liquor by the drink may be held in a 


—350— 


town at any time upon the filing of a proper petition, even though 
this question had previously been voted upon at either a special election 
or a general municipal election. 


We deem it advisable in this instance to present our opinion as 
to the interpretation of Secs. 53-121 and 53-122, R. S. 1948, insofar 
as they pertain to the question of sales of liquor, except beer, and 
under what circumstances such question may be voted upon by the 
electors of a municipality. 


Elections on sales of liquor by the package and by the drink are 
voted on in a similar manner, Sec. 53-121 (package statute) provides: 


‘«* * * Such proposal shall be submitted and voted upon 
in the same manner as the submission of the proposal to sell 
such alcoholic liquors by the drink as provided in section 
53-122.”’ (Sale by drink statute.) 


The last cited section provides that a petition shall be signed by the 
electors of any city or village of such number as shall equal twenty per 
cent of the votes cast at the last general election held therein. The 
general election referred to is that provided by Art, XVII, Sec. 4, of our 
Constitution, providing for the election of all state, county, precinct, 
and township officers to be held on the first Tuesday after the first 
Monday in November in each even-numbered year. Individuals who 
sign such petition must be electors within the city or village. 


Sec. 53-121 states: 


“The question of licensing the sale: of alcoholic liquors, 
other than beer, by the package may be submitted at the gen- 
eral muncipal election every two years after 1937, in such 
cities or villages.” 


In our opinion, this means that the question of the sale of package 
liquor may have been voted on at the general municipal election in 
1987. But whether such election was or was not held, the matter could 
not have been brought up for election again until the general municipal 
election in 1939 and each odd-numbered year thereafter. Where sale of 
package liquors has not been voted upon, the liquor commission has 
authority to issue licenses for periods of one year. 


The general municipal elections referred to above are those 
provided for in Sec. 15-301, R. S. 1943, in which cities of the primary 
class shall hold their general municipal election on the first Tuesday 
in May of each odd-numbered year; Secs. 16-301 and 17-601, R. S. 
1948, which provide that in cities of the first and second classes and 
villages the general municipal election shall be held the first Tuesday 
in April annually; Sec. 14-201, R. S. 1943, which states that the general 
municipal election in cities of the metropolitan class shall be held on 
the first Tuesday after the second Monday in May. 


The question of sale by the drink presents a more difficult problem, 
Sec, 53-122, R. S. 1943, provides that such question may be voted upon 
“* * * at a special election to be called for that purpose,” and further, 
“The question of licensing the sale of such alcoholic liquors either by 
the drink or in the original package, or both by the drink and in the 
original package, as the case may be, may also be submitted at any 
general municipal election, except as otherwise provided in section 
53-121, * * *.”’ We believe that had the legislature intended to place 
the same voting restrictions on liquor by the drink as it did on package 
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liquor, it would have so provided in Sec. 58-121, R. S. 1948. We further 
believe that the use of the words, “except as otherwise provided in 
section 53-121” can have reference only to package liquor. 


Under these circumstances, we believe that an election may be 
had on sale of liquor by the drink at any general municipal election 
held as above stated, providing sufficient petitions are filed with the 
city or village clerk. We are further of the opinion that sale of liquor 
by the drink may be submitted at any special election ealled for that 
purpose by adequate and sufficient petitioners. The statute provides 
no limitation as to the number of elections that may be held or the 
frequency with which such petitions may be filed. 


Sale of Liquor by Package 


December 17, 1945 
Mr. G. B. Hastings, County Attorney, Grant 
You state: 


ee I am asking for your opinion on the construction 
of Section 53- 121, Revised Statutes of Nebraska for 1943, with 
reference to the time when the question of licensing the sale 
of liquor by the package may be submitted at municipal elec- 
tions. The statute reads, ‘every two years after 1937.’ Does 
that mean that the question may be submitted at any munici- 
pal election, provided two years have intervened since the last 
election at which the same question was submitted?” 


It is our opinion that such question may not be submitted at “any” 
municipal election. Sec. 53-121 specifically states that the question must 
be submitted at the general municipal election. This implies that Sec. 
17-601, Revised Statutes 1943, controls in that such election must be 
had at the general municipal election held ‘‘on the first Tuesday of 
Voy Ort es 


It is further our opinion that Sec. 53-121 means that such question 

£ licensing sale of liquors should be submitted at the general municipal 

election in April of 1987 and at a general municipal election every two 

years thereafter. Under this interpretation, such election could not 
take place in April of 1946 but could in April, 1947. 


LIQUOR LICENSES 


Indian a Licensee 
November 19, 1945 
Mr. Alfred D. Raun, County Attorney, Walthill _ 


You inquire whether or not an individual who has one-eighth 
Indian blood is authorized to make application for and receive a retail 
beer license in your county, and whether the fact that the individual 
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ASSISTANCE—County And State— 
Claim For Assistance—Statute Of Non-Claim Is Applicable... 
Federal Grants—Government No Interest In Recovery 
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Medical, Surgical Or Hospital Claims Accrued At Death 
OPP Recipient tec. 2 aol ecee eee cae ee 306 


ASSOCIA TIONS— 


Cooperative Credit Association Loans On Automobile 

PPS ICR ee ceo geen ncaa he eee ne Rs 52 
Production Credit Association Stock—When Exempt 

ROM MEA RWGION orscc 3-2-3: quscneviacaenteee ntsc eee eee 56 


ATTORNEY GENERAL— 
Appropriated Funds In Accounts Of Other Departments........ 243 


BALLOTS— 
Designation Of Candidate On Ballot................. 
Designation Of Endorsement—Size Of Type 
Placing Name On Ballot—Candidate Nominated by Petition.... 178 


Spacing: Names Or Candidates... it eee entceeteees 177 
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BANG’S DISEASE— 
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CO MOR TINE? 8 Sas gacoeca ck cece seca ee oe ee enon 278 
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Authority To Purchase Notes From Bank Officer.-.................. 283 
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Directors Owners Of Capital Stock........--.-......... Sx. B82 
Investing In Federal Land Bank Bonds......................- ..-- 286 
Rules And Regulations Of Department Of Banking.................... 292 
BARBERS— 
Barber Board Hearings On Price Regulations...........................- 332 
Board Members Inspectors—Entitled To Additional 
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Constitutionality Of Price Fixing Bill, L. B. 249_...... 
Department Of Health Jurisdiction Over Barber Board. : 
Fees Used Only For Administering Price Fixing Law................ 

Fee With Renewal Certificate Applies To Licensed Barbers.... 328 


BIDS— 
Construction Of Secondary Roads—Advertising For 
Contrart Noon mequired: 2.5 8 oe he eaten sone 
Legality Of Joint Bids On Sale Of Bonds... 
Sale ‘Of Bonds: as arids..-.1 6.58 Ao ee, rcpt eneeccetceas 


BIRTH CERTIFICATES— 
Adoptive: Birth Certificate Fees. 02.2. .c.52s5 sl ic satecaps lee 334 
Birth Records Before 1904 Retained By Local Registrar...... 335 
Delayed Birth Registration Prior To 1945 Retained By 
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BLIND— 
Tools To Aid Trainee—Board Of Control May Purchase 


Vending Stands—Board Of Control No Authority To Act 
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BOARD OF CONTROL— 


Tools Permitted To Purchase For Blind Trainee.......................- 
Vending Stands For Blind—No Authority To Act As Agency.... 


BOARD OF EDUCATIONAL LANDS AND FUNDS— 
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Authority To Sell Bonds At Less Than Cost The State 
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North River Irrigation District Bonds...............222..222....-2---------- 
North River Irrigation District Bonds—Allocation Of Funds.... 
Re-appraisal Of School Lands Authorized—Publish 

Notice Of Time And Place Of Hearing 
Sale Of, Bonds “By > Bids cece = aearrs settee tet cesvrh oar onBdocacnpcosenisc 


BOILERS— 
Inspection When Used For Agricultural Purposes.................... 


BOND OF INDEMNITY— 

Duty Of Board Of Educational Lands And Funds To 

Determine Employees And Officers Required To 

Purnish “Boni o. <secc cea a ee sg as cents amctes Jan 
Elected Or Appointed Officer Requiring Individual Bond........ 
Liability On Bond Of Officer When Court House Closed........ 
Motor Dealers’ Bond No Protection To County Clerk............ 
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Obligation Under Warehouse Bond.......... .) 
Period Of Bond For Appointed Officer 
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Board Of Educational Lands And Funds.......................... 
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Schedule Bond Used For Employees...................22.2..--------s0000e00-++ 
State Officers Bond Not Effective When Acting As 
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Warden As Deputy State Sheriff—Additional Bond................ 


BONDS OF INDEBTEDNESS— 

Airports—Villages No Authority To Issue Bonds...............-.......- 
Authority To Sell Bonds At Less Than Cost The State............ 
Bonds Maturing—Registered When Funds Not Available........ 
Buildings Can Not Be Removed From Cities When 

Bonded Indebtedness Exists..-.....2-222-222222..---1cccc--eeneeeeceeseceees 
County Community Hospital—Procedure To Follow................ 
County Court House Bonds—Limitation Of Issue ................. 
Government Bonds In Lieu Of Cash For Hospital Bonds........ 
History Required For Hospital Bonds....._.......2.....22-...2.00--000--+- 
Legality Of Joint Bids On Sale Of Bonds. 
North River Irrigation District Bonds.........22.22222222222--22ecceeeeeee-- 
Provision For Retiring Bonds—Included In Annual Budget... 
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Sinking Fund Surplus Invested In Registered Bonds 


OLP School istrict:...205.4-.25 ee ene ee ba eee 207 
Specific Amount Fixed In Notice Of Election...........-..00.00.202..... 18 
BRANDS— 
Fee For Inspection Of Unbranded Cattle__......22.. 22022 280 
Notice Required For Assessment Of Livestock Brands............ 280 
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County Line Bridge—Procedure For Closing For Repairs.......... 132 
Department Of Roads And Irrigation Has Authority To 
Determine Need’ For Bridge. 223. 20 2c 23st Se 133 
BUDGET— 


Appropriation Expended When Budget Adopted By Filing 
Claims For Materials Or Services...............22..---.-2---------000--+ 

Budget Prepared—tTransferred Funds Considered 

State Budget, Submitted By Governor.................-........ 

When Budgets Are Transmitted And Adopted.........-..............--- 


BUILDINGS— 
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Soliciting And Selling Insurance......._.......2.2.22---------------eeeeeeeoeee 293 
Taxation Of Federal Savings And Loan Association Stock...... 294 
BUSSES— 
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Railway Commission Jurisdiction Over All Common Carriers... 259 
Reciprocity Of Motor Vehicle Licenses And Registration 
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CANDIDATES— 


Application For Nomination Must Be Signed By Candidate.... 181 
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ANG WiiOs Determines. .......<..0.0 cnc At eR 188 
Declination Of Nomination—Time Limitation For Filing....182-183 
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Designation Of Candidate On Ballot........--..............--- Le TG 
Determination Of Eligibility Of Elected Candidate.................... 189 
Eligibility For Office—Who Determines................ 22, Bt 
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Jugtice of Péace—No: Piling Wee... 2t tee. eh 186 
Legislative Candidate Declining Nomination—Provisions 


RorWilling VaCaneyseec. ee ae ee ee 182 
Nominated And Endorsed At Convention—Must File 
In Same Manner And Time Limit Provided. ..............22...... 197 


Nominated By Petition—Order Of Placing Name On Ballot.... 178 
Nominating By Petition—Acceptance Must Be Duly Verified.... 186 
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Time. And Procetiar et. seco es a ee aad 
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County. Superinten der tes tit ee cee Va cet 188 
Votes Required To Endorse A Candidate..................2----2.----------- 191 
Write-In Candidate—No Requirement For 

Acceptance: Of Nomination ct teense he eee 188 


CAPITAL STOCK— 
Public Utility Corporations Give Public Notice 


Before: Incer@asin Syste Chester ere ce cn eee tec wcdcecdem 59 
Taxation: Of. Stock ‘Of “Corporation=s 23 = te 53 
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Assessment Of Cattle When Grazed In Two Counties............ 414 
Bang’s Disease Control—Payment Of Indemnity............. - 

Fee For Inspection Of Unbranded Cattle-_................-.----- 
Notice Required For Assessment Of Livestock Brands 


CERTIFICATE OF TITLE— 


Artisan’s Lien—Not Noted On Certificate _._.............2222--2eeeeeeeee 357 
Certificate Of Title Required For Commercial Trailers. .. 360 
Copy Of Original Certificate Should Show All Liens........ -- 358 


County Clerk Issues Only When Application In Proper Form.... 359 
Farmers And Ranchers Excluded From Acquiring 


Certificate Wor “Trailers ge ee 360 
Repossession By Vender—When Issue Certifiate Of Title........ 3862 
Transfer From Another State—Proof Of Satisfaction 

Or Release Of Wien Requinedicer.-. 5s eat eet ewes 363 

CERTIFICATES— 
Architest And Engineer Registrant In Military Service 
Renewhlt Wee. °c ee ER se 317 


Certificates Issue To Conscientious Objectors Not 

Recorded In: Dischargve Records es 2". 2... a pce ee 
Certificates Of Service Recorded Without Fee......... 
Certified Copies Furnished To Bureaus For Veterans 


CHECKS— 
Clearing ‘Checks’ At ‘Pati: 22:2 re Nn ree eee sh area doncautens 
Issuing No und’ (Check... 222 es ear es ent . 
No Authority To Write Check—Who Can Prosecute.... 


CHILDREN— 
Committing Children To Institutions Of State—Jurisdiction 
Vested In County Where Legal Settlement.......-................ 805 
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